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 1 
CHAPTER ONE 
INTRODUCTION 
 
1. CHAPTER OVERVIEW  
This mini-thesis is divided into the following five chapters.  
1.1 Chapter I introduces the topic of the mini-thesis, starting with the history and function 
of letters of credit. Subsequently, the fundamentals and the working system of a typical letter 
credit transaction are discussed, followed by a description of the aims and significance of this 
mini-thesis and the research methodology.     
1.2 Chapter II gives an overview of the main sources of letter of credit law and the obliga-
tions of the parties involved in a letter of credit transaction under the regime of the UCP 600. 
1.3 Chapter III presents the key principles of letter of credit law and provides a general 
overview of exceptions to the principle of autonomy.    
1.4 Chapter IV focuses on the fraud rule and how it is applied according to the laws of the 
USA, the UK and the RSA. This Chapter also deals with the question as to whether the fraud 
issue could be improved, if standard rules and guidelines were implemented in an interna-
tional legal framework specifying the application of the fraud rule.   
1.5 Chapter V provides a general summary and conclusions. 
2. HISTORY AND BACKGROUND OF THE LETTER OF CREDIT 
The term ‘letter of credit’ is derived from the French word ‘accréditif’, which means ‘a power 
to do something’, which in turn derives from the Latin word ‘accreditivus’, which means 
‘trust’.1 The letter of credit is also referred to as documentary credit.2 
Some academics believe that the sources of letters of credit can be traced back to early Egypt 
and Babylon, which already had a sufficient banking structure. Rufus Trimble e.g. refers to a 
clay promissory note of Babylon dating from 3000 B.C., which provided for the payment of 
                                                             
1 Koudriachov SA ‘The Application of the Letter of Credit Form of Payment in International Business Transactions’ (2001) 10 
Currents International Trade Law Journal 37 (hereinafter Koudriachov SA (2001)). 
2 The terms ‘letter of credit’ and ‘documentary credit’ are used interchangeably. 
 
 
 
 
 
 2 
an amount and the interest on an explicit date.3 It is confirmed that banks in ancient Greece 
prepared letters of credit ‘on correspondents with the view to obviating the actual transport of 
specie on payment of accounts’.4  
In the Middle Ages, apart from the bills of exchange, letters of credit were used as a way of 
pecuniary transport, as merchants faced two problems: (i) carrying along gold on trade mis-
sions was very unsafe; and (ii) the lack of a trade currency that was adequate to comply with 
the needs of merchants.5 Instead of carrying along gold on his journey a merchant would en-
trust his money to his bank and the bank would issue him a letter of credit to be honoured by 
the distant bank at the merchant’s destination.6 De Rover7 mentions letters of credit employed 
by the Medici Bank in Bruges and in Italy between 1385 and 1401, which set forth provisions 
similar to those of the contemporary letters of credit, e.g. it was regulated that (i) disburse-
ment is to be made as demanded by a named beneficiary; (ii) disbursement may not exceed a 
particular amount; (iii) the payor shall obtain receipts from the beneficiary; (iv) disbursement 
is to be charged to the account of the issuer with the payor; (v) after receipt of a notification in 
writing from the payor that disbursement has been made, the issuer shall credit the payor’s 
account accordingly.8  
In the following centuries the letter of credit became more and more important in international 
trade, with the British banks gaining a virtual monopoly on the issuing of letters of credit be-
cause of the fact that in international trade the Pound Sterling had become the most accepted 
currency and the bankers of London had gained an outstanding status in the area of interna-
tional finance.9  
Due to the ‘competition of factorage houses for business, which led to the issuance of prom-
ises to accept drafts against shipments’ the letter of credit appeared in the United States of 
America with increasing importance as a result of the increasing number of manufacturers and 
                                                             
3 Trimble RF ‘The Law Merchant and the Letters of Credit’, (1948) 61 Harvard Law Review 982-86 (hereinafter Trimble RF 
(1948)); see also Macintosh KL ‘Liberty, Trade, and the Uniform Commercial Code: When Should Default Rules Be Based on 
Business Practices?’ (1996) 38 William & Mary Law Review 1499 (hereafter Macintosh KL (1996)). 
4 Trimble RF (1948) 984; see also Davidson A ‘The Evolution of Letters of Credit Transactions’ (1995) Butterworths Journal of 
International Banking Financial Law 128; Davidson A ‘Developments in the Utilisations of Letters of Credit Transactions’ 
(1995) Butterworths Journal of International Banking Financial Law 328.  
5 Tóth Z ‘Documentary Credits in International Commercial Transactions with special Focus on the Fraud Rule’ (2006) at 1 
(hereinafter Tóth Z (2006)). 
6 Koudriachov SA (2001) 37. 
7 de Roover R ‘Money, Banking and Credit in Medieval Bruges’ (1942) 2 Journal of Economic History (Suppl. Issue) 52, re-
ferred to by Tóth Z (2006) 2. 
8 See also Trimble RF (1948) 985. 
9 Tóth Z (2006) 2. 
 
 
 
 
 
 3 
their connections with distant dealers, the specialisation of banking activities and the techno-
logical progress of communicating the contract terms by way of telegraph.10 
Despite its long mercantile history the letter of credit has a much shorter legal history. Pillans 
and Rose v Van Mierop and Hopkins11 is one of the first lawsuits involving a letter of credit 
and a landmark case in the UK’s letter of credit law.12 Cases such as Orr & Barber v. Union 
Bank of Scotland13, The British Linen Company Bank v. The Caledonian Insurance Com-
pany14 and Re Agra & Masterman Bank v. Ex Parte Asiatic Banking Corporation15 demon-
strate that it is only since the second half of the 19th century when transactions similar to the 
modern commercial credit began to appear and that banks became properly involved in the 
utilisation of the credit arrangement.16  
The law of letters of credit has developed largely through customs of international trade17, 
which mostly the International Chamber of Commerce has codified in the Uniform Customs 
and Practice, the Uniform Rules for Demand Guarantees, the Uniform Rules for Contract 
Guarantees and the International Standby Practice.18  
3. LETTER OF CREDIT AS A MECHANISM FOR BALANCING INTERESTS  
International sales transactions bring about various difficulties and risks due to the physical 
distance between parties19, different time zones and currencies, the need for additional con-
ciliators,20 the relevance of multiple jurisdictions nature of multi-jurisdictional transactions 
and the possibility of different legal rules applicable21 to the transaction as well as the fact that 
the parties do not generally know each other.22 
                                                             
10 Kozolchyk B ‘The Legal Nature of the Irrevocable Commercial Letter of Credit’ (1965) American Journal of Comparative 
Law 398. 
11 Pillans and Rose v Van Mierop and Hopkins (1756) 97 Eng Rep 1035 (3 BURR 1666) (hereafter Pillans and Rose v Van 
Mierop and Hopkins (1756)); this case is discussed at Mitchell C & Mitchell P ‘Landmark Cases in the Law of Contract’ 
(2008). 
12 McCurdy W ‘Commercial Letters of Credit’ (1922) Harvard Law Review 539. 
13 Orr & Barber v Union Bank of Scotland, (1854) H. L. p. 513. 
14 The British Linen Company Bank v. The Caledonian Insurance Company, (1861) 4 Macq. H. L. Cas. 107; 4. L. T. 162. 
15 Re Aqra & Masterman Bank v Ex Parte Asiatic Banking Corporation, (1867) L. R. 2 Ch. App. p 391. 
16 Adam MI ‘The Perceived Problems in the Utilisation of Letters of Credit: A Comparative Study' (1991) 23. 
17 Kozolchyk B ‘Letters of Credit‘ in Ziegler JS (ed) 9 (1980) International Encyclopaedia of Comparative Law 10 (hereafter 
Kozolchyk B (1980)). 
18 See Chapter II 1. 
19 Garcia RLF ‘The Autonomy Principle of Letters of Credit’ (2009) Mexican Law Review 69 (hereafter Garcia RLF (2009)). 
20 Bollen R ‘An Overview of the Operation of International Payment Systems with Special Reference to Australian Practice: 
Part 1’ (2007) Journal of International Banking Law and Regulation 381 (hereafter Bollen R (2007)). 
21 Bollen R (2007) 379. 
22 Grassi PS ‘Letter of Credit Transactions: The Banks’ Position in Determining Documentary Compliance. A Comparative 
Evaluation under U.S., Swiss and German Law’ (1995) Pace International Law Review 122 (hereafter Grassi PS (1995)). 
 
 
 
 
 
 4 
Assume, for example that an exporter from Munich intends to sell hops to an unknown im-
porter and beer producer in South Africa. Naturally, the parties’ interests are contrary espe-
cially with regard to the timing of payment. Whilst it preferable for the exporter to obtain 
payment preferably before the despatch of the hops, the importer will insist on postponing 
such payment ideally until after receiving the hops. The exporter is anxious that, after already 
bearing the costs of loading and shipping the hops, the importer may become insolvent or 
refuse to pay for the hops after the arrival in South Africa. The exporter may be forced to sue 
the importer in South Africa, i.e. in an unknown foreign jurisdiction. Additionally the exporter 
may be forced to dispose of the hops before they decay, again in an unknown country with 
unfamiliar customs and laws. In case the importer makes an advance payment of the purchase 
price he fears to take the risk that the exporter may not ship the amount or quality of hops 
contracted for or does not deliver any goods at all. Consequently the timing and the efficiency 
of the payment are crucial for the success of any sales transaction.  
Letters of credit deal with these issues efficiently because, for international parties, they are 
issued in a transparent way, can be examined by the receiving party and lead to a reliable 
payment by the bank. Lord Wright described the letter of credit as a ‘bridge between the pe-
riod of the shipment and the time of obtaining payment against documents’.23 The letter of 
credit allows the beneficiary to rely on the bank’s instead of the importer’s creditworthiness. 
Further it gives a payment guarantee, provided the exporter produces the required documenta-
tion.24 Regardless of its costs and complex formal requirements the letter of credit plays a 
leading role in international sales transactions.25 It is estimated that letters of credit transac-
tions exceed USD 1 trillion per annum.26 It is referred to as ‘the life blood of international 
commerce’.27 
4. FUNDAMENTALS OF A LETTER OF CREDIT TRANSACTION 
4.1 Definition of Letter of Credit 
There is no universal one but rather multiple definitions of the letter of credit, depending on 
the set of rules applicable to the letter of credit transaction.28 However, in simple terms a letter 
of credit is a written instrument employed in the event that someone (‘applicant’) undertakes 
                                                             
23 T. D Bailey, Son & Co. Y. Ross T. Smyth & Co. Ltd. (1940) 56 T.L.R. 828. 
24 Bergami R ‘Discrepant Documents and the Letter of Credit – The Banks’ Obligations under UCP 500’ (2003) Vindobona 
Journal of International Commercial Law & Arbitration 106 (hereafter Bergami R (2003)). 
25 Grassi PS (1995) 122. 
26 See Bergami R ‘Will the UCP 600 Provide Solutions to Letter of Credit Transaction?’ (2007) 3 International Review of Busi-
ness Research Papers 41 referring to Klein CH ‘Letter of Credit Law Developments’ (2006) Jenner & Block LLP, Chicago 1.  
27 Harbottle (RD) (Mercantile) Ltd v National Westminster Bank Ltd [1978] 1 QB; [1977] 2 All ER 862 (CA).  
28 See Article 2 UCP 500; Article 2 UCP 600; section 5-102(10) UCC; Rule 1.01 ISP 98; Article 2 UNCITRAL Convention.  
 
 
 
 
 
 5 
to pay another person (‘beneficiary’) under a given contract (‘underlying contract’), provided 
the terms expressly specified in the letter of credit are met.29  
4.2 Main Operations of a Letter of Credit Transaction 
The commercial letter of credit is the classic form of a letter of credit. According to the ‘Uni-
form Customs and Practise for Documentary Credits’ (‘UCP’)30, which are the most acknowl-
edged set of rules and adopted in virtually every letter of credit, basically operates as fol-
lows:31  
There are at least three parties involved: the seller, who is also referred to as the exporter or 
beneficiary; the buyer, who is also referred to as the importer or applicant; and the issuing 
bank, which issues the letter of credit either at the request of the applicant or on its own be-
half.32 Further the letter of credit consists of at least three different autonomous contracts:33 
First, the underlying contract (e.g., the purchase contract)34 under which the seller agrees to 
sell the goods to the buyer and the buyer agrees to pay the seller the purchase price. Secondly, 
a contract between the buyer and the issuing bank under which the issuing bank agrees to is-
sue the letter of credit for the benefit of the seller and the buyer agrees to reimburse the issu-
ing bank for the payment made under the letter of credit plus a commission.35 Thirdly, the 
issuing banks undertaking towards the beneficiary under which the issuing bank agrees to 
honour the beneficiary’s draft provided it is accompanied by the required documents specified 
in the letter of credit.36   
In practice, however, the beneficiary generally does not deal directly with the issuing bank. 
The issuing bank regularly arranges for a bank in the beneficiary’s country to advice the 
credit, i.e., to check the authenticity of the credit and hereafter deliver it to the beneficiary. 
The issuing bank in addition or alternatively may ask another bank in the beneficiary’s coun-
                                                             
29 See Gao X & Buckley RP ‘The Unique Jurisprudence of Letters of Credit: Its Origin and Sources’ (2003) San Diego Interna-
tional Law Journal 95 (hereafter Gao X & Buckley RP (2003)) with reference to early common law definitions; see also Lipton 
JD ‘Documentary Credit Law and Practice in the Global Information Age’ (1999) Fordham International Law Journal 1972 
(hereafter Lipton JD (1999)); further see Megrah M ‘Risks Aspects of the Irrevocable Letter of Credit’ (1982) Arizona Law 
Review 260.  
30 See Chapter II 1.1 for more details on the UCP 600. 
31 See Figure 1 below.  
32 See Article 2 UCP 600. 
33 Figure 2 below shows the establishment contracts of a typical letter of credit transaction.  
34 See Article 4 UCP 600. 
35 Wight R & Ward A ‘The Advising Bank in Letter of Credit Transactions and the Assumption of Agency’ (1993) Journal of 
International Banking Law 432 (hereafter Wight R & Ward A (1993)). 
36 See Article 7 UCP 600. 
 
 
 
 
 
 6 
try to make the credit available upon the presentation of complying documents.37 The bank 
that advises the letter of credit to the beneficiary is referred to as the ‘advising bank’ and the 
bank to which the beneficiary is to present the complying documents is referred to as the 
‘nominated bank’. The advising bank acts as an agent of the issuing bank.38 It advises the 
credit at the request of the issuing bank39 without any undertaking to honour the credit.40 ‘By 
advising the credit (...) the advising bank signifies that it has satisfied itself as to the apparent 
authenticity of the credit (...) and that the advice accurately reflects the terms and conditions 
of the credit’.41 The advising bank may offer payment to the beneficiary in addition to and 
independent of its advising obligation towards the issuing bank, to transmit the terms of the 
letter of credit to the beneficiary.42 However, unless the advising bank issues its own confir-
mation to a letter of credit, it does not become a party to the letter of credit and is therefore 
not obligated to honour the promise of payment it includes.43 The advising bank can also take 
on the function of the nominated bank.44  
The issuing bank authorises the nominated bank to effect payment to the beneficiary under the 
letter of credit upon the presentation of the required documents (most importantly the bill of 
lading).45 The nominated bank makes the credit available46 to the beneficiary upon presenta-
tion of complying documents and gets reimbursed by the issuing bank47, unless it is stipulated 
otherwise.48  
Sometimes the beneficiary asks another bank to confirm the letter of credit.49 By confirming 
the issuing banks’ letter of credit, the confirming bank undertakes a primary and personal ob-
ligation towards the beneficiary in exactly the same terms as, but in addition to, that of the 
issuing bank.50 Hence, the risk that either the applicant fails to pay the purchase price or the 
issuing bank fails to honour the credit is reduced by providing the beneficiary with a third and 
                                                             
37 See Baker B ‘Exporting Against Letters of Credit’ available at http://www.qfinance.com/contentFiles/QF02/g1xtn5q6 
/12/3/exporting-against-letters-of-credit.pdf (accessed on 2 February 2013) 2 (hereafter Baker B (2013)). 
38 For more details see Wight R & Ward A (1993) 435; see also Mugasha A ‘The Law of Letters of Credit and Bank Guaran-
tees’ (2003) 196 (hereafter Mugasha (2003)). 
39 Or at the request of a nominated bank. 
40 See Article 9 UCP 600. 
41 Article 9(b) UCP 600; see Jeffery S ‘The New UCP 600’ (2007) Banking & Finance Law Review 196. 
42 Längerich R ‘Documentary Credits in Practice’ (2000) 106 (hereafter Längerich (2000)). 
43 Wight R & Ward A (1993) 432. 
44 Zhou L ‘Legal Position Between Advising Bank and Confirmation Bank: Contrast and Comparison’ (2002) Journal of Inter-
national Banking Law 225 (hereafter Zhou L (2002)). 
45 Längerich R (2000) 160. 
46 See Article 2 UCP 600. 
47 Article 7(c) UCP 600. 
48 See also Article 13(a) UCP 600 in connection with the URR 725. 
49 See Article 2 UCP 600. 
50 Watson A ‘Finance of International Trade’ (1990) 144. 
 
 
 
 
 
 7 
independent claim against the confirming bank.51 The beneficiary’s interest of asking the con-
firming bank to confirm the letter of credit is that he might be anxious about the political or 
economic steadiness of the importer’s country or the strength and reputation of the issuing 
bank.52 If the credit is available with any bank, the advising bank, the nominated bank or any 
other bank could confirm the credit on the request of the beneficiary.53 
To involve a nominated bank, confirming bank or advising bank is quite common because of 
the following benefits:54 When the beneficiary obtains a credit to secure the payment for the 
shipment of goods to the applicant, the beneficiary can be confident that the credit is authen-
tic, thus that it has been issued by the issuing bank. As the issuing bank is regularly not situ-
ated at the place of the beneficiary, the beneficiary is not aware of and cannot verify the 
authorised signatures of the issuing bank. Accordingly, the issuing bank will transmit the 
credit through one of its correspondent banks or even the beneficiary’s own bank.  
Figure 1: Letter of Credit establishment contracts55 
 
                                                             
51 Längerich R (2000) 84. 
52 For further reasons see U.S. Department of Commerce – International Trade Administration ‘Trade Finance Guide – A 
Quick Reference for U.S. Exporters’ (2007) available at http://trade.gov/media/publications/pdf/trade_finance_ 
guide2007.pdf (accessed on 2 February 2013) 8. 
53 See Baker B (2013) 2. 
54 See Längerich R (2000) 104. 
55 Figure 1 is an extract from Bergami R (2011) 91; see also Burnett R ‘Law of International Business Transactions’ 3 ed 
(2004) 175. 
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4.3 Categories and Types of Letters of Credit 
Letters of credit are categorised in many ways and into many different types. However, in a 
general sense they fall into two main categories, namely the ‘commercial’ letter of credit, 
which is a payment mechanism56, and the ‘standby’ letter of credit57, which is basically a 
guarantee to pay to benefit of the beneficiary.58 Despite the similar legal nature of commercial 
and standby letters of credit, there are major differences between the two as regards the com-
mercial purpose, the honouring of the credit and the risk involved.59 For instance, the risk of 
fraudulent calls is much higher in a transaction regarding a standby letter of credit than a 
commercial letter.60 That is because in a commercial letter of credit the beneficiary must pro-
vide a whole set of documents, which in general are produced and issued by third parties, 
unlike a standby letter of credit transaction where in general the beneficiary produces the 
documents.61 
Letters of credit are also typified with regard to the manner of the honouring the credit (e.g. 
‘sight payment’, ‘deferred payment’ and ‘acceptance credit’62), the possibility of the issuing 
bank to withdraw from or to make amendments to the letter of credit (‘revocable and ‘irrevo-
cable’ letters of credit63), the participation of other banks (e.g. ‘confirmed’ letter of credit64), 
                                                             
56 Gao X & Buckley RP (2003) 100; see also Chapter I 3.2. 
57 For general information about standby letters of credit see Buckley RP ‘Potential Pitfalls with Letters of Credit’ (1990) 70 
Australian Law Journal 227; for a discussion on the nature of standby credits and the difference between a standby credit 
and a conventional guarantee see Dolan JF ‘The Law of Letters of Credit – Commercial and Standby Credits’ 4 ed (2007) ch. 
1.04 and 1.05 (hereafter Dolan JF (2007)).  
58 Standby letters of credit are said to be invented in the USA in the 1950s as a functional equivalent to guarantees, as U.S. 
banks in general were restricted from issuing guarantees (see Wood JS ‘Drafting Letters of Credit: Basic Issues under Article 
5 of the Uniform Commercial Code, UCP 600, and ISP98’ (2008) The Banking Law Journal 103 (hereafter Wood JS (2008)); 
for a different view as regards the reason for the original development of standbys, see Byrne JF ‘Foreword to Boris Kozol-
chyk, Bank Guarantee and Letters of Credit: Time for a Return to the Fold’ (1989) 11 University of Pennsylvania Journal of 
International Business Law 4). In general, standby letters of credit have a very broad scope of application (see Dolan JF 
(2007) ch. 1.04 and 1.24) and are categorised descriptively with regard to their operation in the underlying transaction. The 
preface to the ISP 98 (see below in Chapter II 1.3) gives various examples for such categories, e.g. ‘Performance Standbys’; 
‘Advance Payment Standby’; ‘Big Bond/Tender Bond Standby’; ‘Counter Standby’; ‘Direct Pay’ standby; ‘Insurance Standby’ 
etc. A simple standby letter of credit basically operates within the same legal framework as the commercial letter of credit.  
59 For a detailed discussion of these differences see Kelly-Louw M ‘Selective Legal Aspects of Bank Demand Guarantees’ 
(2008) 81 (hereafter Kelly-Louw M (2008)); see also Horn N ‘German Banking Law and Practice in International Perspective’ 
(2011) 196; Goode RM (1995) 730; Turner PS (1999) 459. 
60 The fraud issue will be dealt with in detail in Chapter III.3. and Chapter IV. 
61 See Kelly-Louw M (2008) 82; Lipton JD (1999) 1976. 
62 See Article 2 UCP 600. 
63 A revocable letter of credit can be amended, changed or even cancelled at any time without the beneficiary’s consent. 
Hence it doesn’t provide any security to the beneficiary, which the case of Cape Asbestos Company, Limited v Lloyds Bank 
[1921] WN 274 illustrated (the case is discussed by Ward W & Harfield H ‘Bank Credits and Acceptances’ (1958) 14 et seq).  
By contrast, irrevocable letters of credit can neither be amended nor cancelled without the parties’ prior agreement in 
writing (see Article 10 UCP 600). Revocable letters of credit per definitionem do not fall within the scope of UCP 600 (see 
Bergami R ‘UCP 600 rules – changing letter of credit business for international traders?’ (2009) International Journal of 
Economics and Business Research 200). 
64 See above I.3.2. 
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the renewal of a letter of credit (revolving letters of credit65), and special forms of letters of 
credit (e.g. ‘Red Clause’66; ‘Green Clause’67; ‘transferable’ credits68; ‘Back-to-Back’ letter of 
credit69).70 
5. KEY PRINCIPLES OF A LETTER OF CREDIT 
A letter of credit is characterised by two key principles; the principle of autonomy or inde-
pendence and the principle of strict compliance. 
5.1 Principle of Autonomy  
The key element of any letter of credit, regardless of the set of rules applicable, and the reason 
for its widely spread use is the autonomy of the bank’s obligations from the underlying con-
tract and other related contracts.71 This principle is referred to as ‘autonomy’ or ‘independ-
ence’ principle.72 Article 4 UCP 600 defines the autonomy principle as follows: 
 A credit by its nature is a separate transaction from the sale or other contract on which it may 
be based. Banks are in no way concerned with or bound by such contract, even if any refer-
ence whatsoever to it is included in the credit. Consequently, the undertaking of a bank to 
honour, to negotiate or to fulfil any other obligation under the credit is not subject to claims or 
defences by the applicant resulting from its relationships with the issuing bank or the benefici-
ary.  
In addition, Article 5 UCP 600 states that ‘[b]anks deal with documents and not with goods, 
services or performance to which the documents may relate’.  Accordingly, the issuing bank 
must honour the credit upon a complying presentation regardless of any non-fulfilment of the 
                                                             
65 This credit is designed for continuous business relationships where parties carry out multiple shipments over an extended 
period of time; see Del Busto C (1994) 49; see also Trans Global Alloy Ltd. v First National Bank (1990) 564 So 2d 697. 
66 The ‘red clause’ originates from Australia or New Zealand and was designated for trading in wool; for more details see 
Längerich R ‘Documentary Credits in Practice’ (2009) ch. 19.1 (hereafter Längerich R (2009)); Nolan JL ‘Australia Business: 
The Portable Encyclopedia for Doing Business With Australia’ (1996) 239; Scotiabank – International Trade Finance Services 
‘Documentary Letter of Credit – A Practical Guide’ 4; Platt G (ed) ‘Guide to the Finance of International Trade’ The Journal of 
Commerce 43.  
67 This special credit is deployed as third-party security in order for the beneficiary to pay its sub-supplier for the goods 
shipped to the applicant; for further reference see Jack R ‘Documentary Credits - The Law and Practice of Documentary 
Credits Including Standby Credits and Performance Bonds’ (1991) 30; Längerich R (2009) ch. 19.2. 
68 See Article 38(b) UCP 600; this credit also serves as third-party security, see Schmitthoff CM ‘The Transferable Credit’ 
Journal of Business Law (1988) 55 (hereafter Schmitthoff CM (1988)); Jack R ‘Documentary Credits - The Law and Practice of 
Documentary Credits Including Standby Credits and Performance Bonds’ (1991) 215. 
69 For further reference see Todd P ‘Bills of Lading and Bankers’ Documentary Credits’ (1990) 32; see also Nolan JL ‘Australia 
Business: The Portable Encyclopedia for Doing Business With Australia’ (1996) 239; Längerich R (2009) ch. 19.4.; Jack R 
‘Documentary Credits - The Law and Practice of Documentary Credits Including Standby Credits and Performance Bonds’ 
(1991) 215.  
70 For a detailed discussion see Tóth Z (2006) 21-30; see also Ellinger EP ‚Letter of Credit‘ in Horn N & Schmitthoff CM (ed.) 
‘The Transnational Law of International Commerce Transaction’ Vol. 2 (1982) 246; Ward W & Harfield H ‘Bank Credits and 
Acceptances’ (1958) 14. 
71 See Mugasha A (2003) 136 et seq. for a detailed discussion of the autonomy principle.  
72 Leon C ‘Letters of Credit: A Primer’ (2012) 45 Maryland Law Review 442 (hereafter Leon C (2012)). 
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underlying contract.73 Hence, the beneficiary has a guarantee for the purchase price from a 
secure source of credit, which is independent of any disputes with the applicant.74   
5.2 Principle of Strict Compliance  
The principle of strict compliance75 is contained, inter alia, in Articles 7(a), 8(a) and 15 UCP 
600 and accords with the autonomy principle. It provides that the beneficiary must comply 
with documentary requirements specified in the letter of credit.76 Whilst the autonomy princi-
ple gives advantages to the beneficiary (‘pay first, argue later’77), the strict compliance doc-
trine benefits the applicant insofar as he will have to reimburse the issuing bank only against 
presentation of complying documents, which are specified in the letter of credit.78 
6. PROBLEM STATEMENT 
The autonomy principle takes a significant role within a letter of credit. The rationale behind 
it is to obtain a particular warranty that the issuer’s undertaking will not in any way be influ-
enced by or interfered with any irregularity with regard to the underlying contract.79 Hence, 
legal commentators caution that the letter of credit is likely to collapse as a commercial pay-
ment device, if parties were to succeed easily in characterising underlying transaction disputes 
in the independent obligation payment transaction.80   
On the other hand, doubts have been raised as to whether it is sufficient to rely on documents 
only and to completely separate the underlying contract from the letter of credit commitment. 
Such concerns are based on studies that show that, without taking into account the underlying 
contract, the strict application of the autonomy principle promotes false calls, abuse and 
fraud.81 It is the common understanding that fraud prevention is a legitimate public concern 
and that courts should prevent unjust payment when there is clear evidence of fraudulent prac-
tises.82    
                                                             
73 Aicher RD ‘Credit Enhancements: Letter of Credit, Guarantees, Insurance and Swaps (The Clash of Cultures)’ (2004) The 
Business Lawyer 933; See also Sqillante AM ‘Letters of Credit: A Discourse, Part III’ (1979) Commercial Law Journal 471. 
74 Leon C (2012) 442. 
75 The principle of compliance will be dealt with in detail in Chapter III. 
76 Zhang Y ‘Approaches to Resolving the International Documentary Letters of Credit Fraud Issue’ (2011) 19 (hereafter 
Zhang Y (2011)). 
77 Dalhuisen JH ‘Dalhuisen on International Commercial, Financial and Trade Law’ 2 ed (2004) 470. 
78 Tóth Z (2006) 88. 
79 Garcia RLF (2009) 74; see also Dolan JF ‘Tethering the Fraud Inquiry in Letter of Credit Law’ (2006) Banking and Finance 
Law Review 449 (hereafter Dolan JF (2006)). 
80 Tóth Z (2006) 85. 
81 Stewart H ‘It is Insufficient to Rely on Documents’ (2002) Journal of Money Laundering Control 225. 
82 See Dolan JF (2006) 502; see also Fohler G ‘Fraud in the Letter of Credit Transaction and its Possible Arbitration’ (1999) 62 
with further reference. 
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7. AIMS AND SIGNIFICANCE OF THE RESEARCH 
The aim of this thesis is to assess the potential need for and scope of exceptions to the auton-
omy principle of letters of credit, especially in cases of fraud. In this regard, care must be 
taken to the fact that the autonomy principle is a very sensitive factor for letter of credit trans-
actions and ultimately a decisive factor for its significant role as payment method in interna-
tional trade.83 There is a wide spread recognition that in particular cases of fraud, exceptions 
to the autonomy principle are inevitable.84 Yet legal commentators caution that if such excep-
tions were broadly applied, this would not only erode the autonomy principle but also ‘de-
stroy’ it.85 There is no international standard legal framework specifying when and under 
what conditions fraud exceptions are to be granted does not exist. It is argued that the fraud 
issue is ‘the province of the applicable law and of the courts of the forum’86 and therefore it is 
claimed that national law should tackle the fraud issue.87  
Although courts have developed particular rules for fraud exceptions in order to narrow their 
application and to protect the autonomy principle, the scopes of these exceptions within the 
different jurisdictions varies enormously, even in countries with comparable legal systems, 
e.g. common law countries such as the United States of America, the United Kingdom 88 or 
the Republic of South Africa. This causes increasing legal uncertainties in international 
trade.89 For instance, when deciding whether to finance an international sale of goods by 
means of a letter of credit, the seller is well advised to not only consider whether the issuing 
bank is trustworthy and whether the political circumstances in the country where the issuing 
bank is seated are stable. The seller must also take into account if and to what extent the re-
spective jurisdiction governing any disputes in connection with the letter of credit transaction 
                                                             
83 See Dolan JF ‘Commentary on Legislative Developments in Letter of Credit Law: An Interim Report’ (1993) Banking & 
Finance Law Review 63 (hereafter Dolan JF (1993)). 
84 However differences can be found between common law and civil law jurisdictions. Schwank concludes that there is a 
‘greater willingness of the courts in civil law jurisdiction to interfere when there is evidence of abuse and fraud’ (Schwank F 
‘New Trends in International Bank Guarantees’ (1987) International Banking Law 38). Dolan finds that although applying the 
fraud rule however, in common law jurisdictions courts ‘generally support the independence principle’ by means of having 
‘attached to the fraud exception a number of rules narrowing it to the point that it is not destructive of the guarantee’s and 
the letter of credit’s independence’ (Dolan JF (2006) 486). 
85 Dolan JF (2006) 485. 
86 Goode RM ‘Abstract Payment Undertakings and the Rules of the International Chamber of Commerce’ (1995) 727 (hereaf-
ter Goode RM (1995)). 
87 Dolan JF (1993) 63. 
88 See Zhang Y (2011) 64 et seq. for a detailed discussion regarding the laws of the US, the UK and China; see also Kelly-
Louw M (2008) for a discussion on the laws of the US, the UK and the RSA; each of the latter with further reference.  
89 See Koudriachov SA (2001) 41; see also Garcia RLF (2009) 79 et seq. with further examples. 
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respects the autonomy principle and the issuing bank’s independent payment undertaking to-
wards the beneficiary.90  
This thesis will explore on how the USA, the UK and the RSA as common law countries ap-
proach the fraud rule. Based on a comparative legal view it will be discussed as to whether the 
fraud issue could be improved, if standard rules and guidelines were created and implemented 
in an international framework such as the UCP 600.   
8. RESEARCH QUESTIONS 
In the light of the aforesaid, the following specific research questions will be addressed: 
8.1 Why is it reasonable to grant fraud exceptions, bearing in mind the impacts to the 
principle of autonomy and the letter of credit working system?    
8.2 How do the jurisdictions of the USA, the UK and the RSA approach the fraud rule?  
8.3 Could the fraud issue be improved at an international level, if standard rules and 
guidelines regarding the fraud issue were included in a well-acknowledged interna-
tional legal framework such as the UCP 600?  
9. RESEARCH METHODOLOGY  
This mini-thesis will review legal acts, text books, journal Articles, case law and other rele-
vant publications on letters of credit in general and the autonomy principle and exceptions 
hereof in particular. The main sources of letter of credit law will be assessed to provide an 
overview of the general working system of a letter of credit transaction. Special focus will be 
given to the 2007 revision of the International Chamber Commerce’s Uniform Customs and 
Practise for Documentary Credits (UCP 600). By means of a comparative law approach it will 
be examined if and to what extent the laws of the USA, the UK and the RSA allow for excep-
tions to the autonomy principle in cases of fraud.  
  
                                                             
90 Garcia RLF (2009) 96. 
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CHAPTER TWO 
SOURCES OF LETTER OF CREDIT LAW AND KEY OBLIGATIONS 
OF THE PARTIES TO A LETTER OF CREDIT TRANSACTION 
UNDER THE UCP 600  
 
1. SOURCES OF LETTER OF CREDIT LAW 
The letter of credit law has developed largely through customs of international trade91 and 
was highly influenced by the International Chamber of Commerce (‘ICC’), which has codi-
fied many of these customs in the ‘Uniform Customs and Practice for Documentary Credits’ 
(hereinafter referred to ‘UCP’ or ‘UCP 600’, which is the latest version of the UCP), the 
‘Supplement to the Uniform Customs and Practice for Documentary Credit for Electronic 
Presentation’ (‘eUCP’), the ‘International Standard Practice’ (hereinafter referred to as ‘ISP’ 
or ‘ISP 98’, which is the latest version of the ISP), the ‘Uniform Rules for Demand Guaran-
tees’ (hereinafter referred to as ‘URDG’ or ‘URDG 758’, which is the latest version of the 
URDG), the ‘International Standard Banking Practice for the Examination of Documents un-
der Documentary Credits subject to UCP 600’ (hereafter referred to as ‘ISBP’), and the ‘Uni-
form Rules for Bank-to-Bank Reimbursements under Documentary Credits’ (hereafter re-
ferred to as ‘URR’ or ‘URR 725’, which is the latest version of the URR). Further, the 
‘United Nations Convention on Independent Guarantees and Stand-by Letters of Credit’ 
(hereinafter referred to as ‘UNCITRAL-Convention’), the US ‘Uniform Commercial Code’ 
(hereinafter referred to as ‘UCC’) and, last but not least, national case law had great impact on 
the development of letter of credit law.92 
1.1 Uniform Customs and Practice for Documentary Credits  
The Commission on Banking Technique and Practice of the International Chamber of Com-
merce drafted the first version of the UCP at the Vienna Conference in 1933.93 The UCP 
evolved from the world banking community’s recognition that uniform procedures needed to 
be established in order to govern the use of documentary credits.94 To keep pace with the 
changes that took place in international trade and the progress made in technology the UCP 
                                                             
91 Kozolchyk B (1980) 146. 
92 Tóth Z (2006) 88.  
93 See ICC Brochure Nr. 82. 
94 See Chung SI ‘Developing a Documentary Credit Dispute Resolution System: An ICC Perspective’ (1995) 19 Fordham Inter-
national Law Journal 1355.  
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were revised in 1951, 1962, 1974, 1983 and 1993.95 In July 2007, the UCP 600 came into 
effect.96 The UCP 600, which have been adopted worldwide either by the national banks’ or-
ganisations97 or by the individual banking institutions, are the most important rules governing 
letter of credit transactions.98 Banking institutions in more than 160 countries refer to the UCP 
600; as a consequence the UCP 600 governs virtually every international letter of credit trans-
action.99 The UCP are neither an international convention, because they do not create a formal 
agreement between countries, nor are they considered a law because the ICC, a non-
governmental organisation100, does not have legislative authority.101 The UCP are rather a set 
of globally acknowledged banking customs and practices102 applicable to letters of credit 
solely by incorporation.103  
1.2 Supplement to the Uniform Customs and Practice for Documentary Credit for 
Electronic Presentation 
In May 2000, the Banking Commission of the ICC authorised the creation of a working group 
to formulate rules applicable to electronic credits.104 The main goal was to develop a set of 
rules applicable to letters of credit regardless of future technical developments.105 The work-
ing group’s efforts resulted in a supplementary revision to the UCP 600, the eUCP, which 
became effective on 1 April 2002.106 The eUCP introduced the concept of ‘mixed presenta-
tion’ that allows the electronic or partial presentation of electronic records.107  
Despite this new set of rules merchants are facing difficulties in providing proper documenta-
tion for the letter of credit being honoured. According to Davidson the predicament of proving 
electronic documents in a letter of credit on the one hand, and the dilemma of courts fre-
                                                             
95 See UCP 600 at Introduction 11.  
96 Monteiro F ‘The UCP 600 - Developments In Documentary Credit Law’ (2007) New Zealand Law Journal available at 
http://www.wilsonharle.com/the-ucp-60/#top (accessed on 25 November 2012). 
97 E.g. in Germany, Switzerland and the United States of America. The UCP 600 are therefore generally adopted in letters of 
credit issued in Germany, Switzerland and the United States of America. 
98 Grassi PS (1995) 106. 
99 Del Busto C ‘ICC Guide to Documentary Credit Operations, A Stage-by-Stage Presentation of the Documentary Credit 
Process’ ICC Publication No 515 3 (hereafter Del Busto C (1994)). 
100 See foreword to the UCP 600. 
101 Ademola AO ‘Letters of Credit: Tower of Babel or Jacob’s Ladder? A Look at Whether Private Codifications of Commercial 
Usage Brings Us Any Closer to a Harmonised International Commercial Law‘ (2008) (http://www.dundee.ac.uk/cepmlp/ 
gateway/index.php?news=29287, accessed on 25 November 2012) 6. 
102 Gao X ‘The fraud rule in the law of Letters of Credit’ (2002) 18 (hereafter Gao X (2002)). 
103 Article 1 UCP 600 as the relevant provision insofar is as follows: ‘The Uniform Customs and Practice for Documentary 
Credits, 2007 Revision, ICC Publication no. 600 (“UCP”) are rules that apply to any documentary credit (“credit”) (including, 
to the extent to which they may be applicable, any standby letter of credit) when the text of the credit expressly indicates 
that it is subject to these rules.’ 
104 Byrne JE & Taylor D ‘ICC Guide to the eUCP’ ICC Publication No. 639 (2002) 12. 
105 Tóth Z (2006) 9. 
106 Davidson A ‘Electronic Records in Letters of Credit’ (2011) available at http://www.uncitral.org/pdf/english/colloquia/EC/ 
UNCITRAL-paper_Feb2011-Alan-Davidson.pdf (accessed on 25 November 2012) 5. 
107 Tóth Z (2006) 9. 
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quently rejecting hard copies of electronic documents as evidence are just two examples of 
such difficulties. 
1.3 International Standard Practice 
The ISP 98, which came into force on 1 January 1999, is a set of private rules of practice that 
are intended to apply to standby letters of credit108 and other similar undertakings.109 It was 
approved by the International Financial Services Association (‘IFSA’) and the ICC Commis-
sion on Banking Technique and Practice, and issued as ICC publication No. 590.110 ISP 98 is 
first and foremost the product of American bankers and lawyers acting through the 
U.S. Council on International Banking (the predecessor of the International Financial Services 
Association).111 Although the standby letter of credit is not only common amongst American 
companies but also became an internationally recognised banking product112, before ISP 98, 
there were no special rules applicable to standby letters of credit. Until then, standby letters of 
credit had been issued largely subject to various versions of the UCP.113 However, because 
the UCP were originally written to apply to commercial letters of credit only, it was argued 
that many provisions of the UCP were either inapplicable or inappropriate for standby cred-
its.114 Like the UCP and the URDG, the ISP 98 applies to any independent undertaking issued 
subject to it.115 
1.4 Uniform Rules for Demand Guarantees 
The URDG 758116, which became effective on 1 July 2010, set out special rules for demand 
guarantees. The former version, the URDG 458, was little used because the autonomy princi-
ple117 was not implemented. Instead, in order to request payment, the beneficiary had to pre-
sent a judgment or arbitral award.118 In his report delivered at the ICC Banking Commission 
meeting held in Hong Kong on 3-4 November 1999 Katz found that the worldwide accep-
                                                             
108 See Chapter I 3.3. 
109 See Rule 1.01 of ISP98. 
110 See preface to the ISP98. 
111 Wood JS (2008) 105. 
112 See preface to the ISP98. 
113 Article 1 UCP 600 reads as follows: ‘The Uniform Customs and Practice for Documentary Credits (...) are rules that apply 
to any documentary credit (...)(including, to the extent to which they may be applicable, any standby letter of credit) (...)’. 
114 Turner PS ‘New Rules For Standby Letters of Credit: The International Standby Practices’ (1999) 14 Banking & Finance 
Law Review 459 (hereafter Turner PS (1999)). 
115 See preface to the ISP98 and Rule 1.01 of ISP98. 
116 The URDG 758 is the result of the ICC 2010 Revision and is published under the ICC Publication No. 758. 
117 See Chapter III 1.2. 
118 Wood JS (2008) 137. 
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tance of the URDG 458 was ‘disappointing’.119 The latest version of the URDG, the URDG 
758, has been drafted based on the widely applicable UCP 600. The URDG are not a law but 
rather globally accepted banking customs, which set out the functions and obligations of the 
parties to a demand guarantee and reflect ‘best practice’ in the guarantee business.120 
1.5 International Standard Banking Practice for the Examination of Documents un-
der Documentary Credits subject to UCP 600  
The ISBP121 was updated to conform to the context of the UCP 600. It explains how practitio-
ners apply the rules set out in UCP 600. The ICC describes the ISBP as an invaluable aid to 
banks, corporates, logistics specialists and insurance companies alike.122 The UCP 600 im-
plies that the rules and regulations of the ISBP are to be followed.123 The ISBP’s 185 sections 
specify the documents for which the UCP 600 transport Articles do not apply;124 certain ex-
pressions which are not defined in the UCP 600;125 how certain misspellings or typing errors 
shall be managed;126 when to use an original and when to use a copy127; how a document 
should be signed if not explicitly set out in the credit128; and what a complete set of insurance 
documents looks like.129 
1.6 Uniform Rules for Bank-to-Bank Reimbursements under Documentary Credits  
The URR 525 was developed by the ICC as set of rules to document worldwide practice to 
standardise the processing of bank-to-bank reimbursements. The UCP 600 were aligned with 
the URR 525 by means of the new Article 13(b) UCP 600.130 However, the URR 525 needed 
to be renewed further. With effect from 1 October 2008, the URR 725 replaced the URR 525. 
The ICC stressed that the URR 725 should not be considered a revision of the URR 525, but 
rather an update to change the style to that of the UCP 600.131 The URR 725 is not incorpo-
rated into the UCP 600 and therefore only applies to bank-to-bank reimbursements when the 
                                                             
119 Katz R, Report delivered at the ICC Banking Commission meeting held in Hong Kong on 3-4 November 1999 (Hong Kong 
Meeting), reprinted in ICC Publication No 470/893 19. 
120 Baranello J ‘Understanding the URDG 758‘ (2010) (http://www.fpsc.com/DB/TreasuryPulse/ Fall2010/Article4.html, 
accessed on 26 December 2012). 
121 The ISBP is published under the ICC Publication no. 645. 
122 See Introduction of ISBP.  
123 The Introduction to the UCP 600 insofar states that ‘[t]his publication has evolved into a necessary companion to the 
UCP for determining compliance of documents with the terms of letters of credit’. 
124 See sections 19-20 ISBP. 
125 See section 21 of ISBP. 
126 See section 25 of ISBP. 
127 See sections 28-33 ISBP. 
128 See sections 37-40 ISBP. 
129 See sections 170-180 ISBP. 
130 It states that, ‘[i]f a credit does not state that reimbursement is subject to the ICC rules for bank-to-bank reimburse-
ments, the following apply: (…).  
131 See Introduction to URR 725. 
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text of the reimbursement agreement clearly indicates so.132 In the absence of such reference 
in a reimbursement agreement, Article 13 UCP 600 provides for the obligations of the banks 
regarding reimbursement. 
1.7 United Nations Convention on Independent Guarantees and Stand-by Letters of 
Credit 
The United Nations Commission on International Trade Law (UNCITRAL) prepared the 
UNCITRAL Convention,133 which was adopted and opened for signature by the General As-
sembly dated 11 December 1995 by its resolution 50/48, dated 11 December 1995.134 The 
UNCITRAL Convention applies to international independent undertakings, such as an inde-
pendent guarantee or a standby letter of credit  
 [i]f the place of business of the guarantor/issuer at which the undertaking is issued is in a Con-
tracting State135, or [...] [i]f the rules of private international law lead to the application of the 
law of a Contracting State, unless the undertaking excludes the application of the Conven-
tion.136  
It also applies to international letters of credit expressly stating they are subject to the UN-
CITRAL Convention.137 Not only does the UNCITRAL Convention conform to the UCP 600, 
ISP 98 and URDG 725, it also complements their function by dealing with issues beyond the 
scope of these rules.138 In its section 19 for example, the UNCITRAL Convention deals with 
the question of fraudulent or abusive demands for payment and judicial remedies in such in-
stances.  
In June 1999, the Commission on Banking Technique and Practise of the ICC expressly rec-
ommended the application of the UNCITRAL Convention in its Policy Statement ‘ICC en-
dorsement of the UNCITRAL Convention on independent guarantees and stand-by letters of 
                                                             
132 See paragraph 1 of Article 1 URR 725. 
133 See note 1 of the Introduction of the ‘Explanatory note by the UNCITRAL secretariat on the United Nations Convention 
on Independent Guarantees and Stand-by Letters of Credit’. 
134 See A/RES/50/48, at http://www.un.org/ga/search/view_doc.asp?symbol=A/RES/50/48&Lang=E (accessed on 27 De-
cember 2012; see also Byrne JE ‘Independent Guarantee Convention’ in (1999) Annual survey of Letter of Credit Law and 
Practice 93 (Byrne JE ed., 1999); for a critical view see Dolan JF ‘The UN Convention on International Independent Undertak-
ings: Do States with Mature Letter-of-Credit Regimes need it?’ in (1999) Annual survey of Letter of Credit Law and Practice 
97 (Byrne JE ed., 1999) (hereafter Dolan JF (1999)); also published in (1998) 13 Banking and Finance Law Review 1 et seq. 
135 The Convention has been ratified by and has already entered into force in Belarus, Ecuador, El Salvador, Gabon, Kuweit, 
Liberia, Panama and Tunisia. It has been signed but is not ratified in the United States of America; see 
http://www.uncitral.org/uncitral/en/uncitral_texts/payments/1995Convention_guarantees_status.html for further infor-
mation. 
136 See Article 1.1 UNCITRAL Convention. 
137 See Article 1.2 UNCITRAL Convention. 
138 See note 5 of the Introduction of the ‘Explanatory note by the UNCITRAL secretariat on the United Nations Convention 
on Independent Guarantees and Stand-by Letters of Credit’. 
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credit’ because it is aligned to the rules and regulations set out in the UCP 600 and other rules 
drafted by the ICC.139 
1.8 Uniform Commercial Code 
The USA is the only common law jurisdiction with a broad and detailed regulation for letters 
of credit set forth in Article 5 of the UCC.140 The UCC was created and endorsed by the Na-
tional Conference of Commissioners of Uniform State Laws (‘NCCUSL’) and the American 
Law Institute for enactment by the legislatures of the states of the United States of Amer-
ica.141 A ‘uniform law’ is a scheme provided by the federal government to all states, which, 
by their sole discretion, can decide to adopt such law entirely or with modifications or not to 
adopt it at all. As of today, the revised Article 5 UCC has been adopted – with modifications – 
by all states and the District of Columbia.142 
Before the first version of the UCC came into force, the letter of credit was predominantly 
governed by common law decisions and the UCP.143 During the 1940’s and 1950’s the draft-
ers of the UCC by way of legal statutes undertook to regulate the letter of credit.144 When 
Article 5 UCC was first published in the 1950’s it was not a complete code.145 It was revised 
several times until in 1995 when Article 5 UCC was last amended to cure the ‘weakness, gaps 
and errors in the original statute which compromise its relevance’.146 Prior to the revision of 
Article 5 UCC a task force, composed of prominent letter of credit specialists, was appointed 
to examine ‘the case law, evolving technologies and changes in customs and practices’.147 
This task force made out numerous issues, discussed them and made suggestions for the revi-
sion of Article 5, which was completed in October 1995.148 The official commentary to Arti-
cle 5 states that ‘Article 5 is consistent with and was influenced by the rules in the existing 
                                                             
139 Policy statement (ICC endorsement of the UNCITRAL Convention on independent guarantees and stand-by letters of 
credit) of the Commission on Banking Technique and Practice of the ICC, dated 21 June 1999, at 
http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/1999/ICC-endorsement-of-the-UNCITRAL-
Convention-on-independent-guarantees-and-stand-by-letters-of-credit. 
140 Grassi PS (1995) 105. 
141 For an overview of the history and development of Article 5 UCC see Macintosh KL (1996) 1499. 
142 See http://www.law.cornell.edu/uniform (accessed on 27 December 2012), which also provides further information 
about the background and history of ‘Uniform Law’ in the United States of America. 
143 See Trimble RF (1948) 986-1003. 
144 Byrne JE ‘The Revision of U.C.C. Article 5: A Strategy for Success, (1990) 56 Brooklyn Law Review 17. 
145 Gao X & Buckley RP (2003) 117. 
146 Report of the Task Force on the Study of U.C.C. Article 5 ‘An Examination of U.C.C. Article 5 (Letters of Credit)’, reprinted 
in 45 Business Law 1532 (1990); see also Macintosh KL (1996) 1499 et seq. 
147 Prefatory Note (1995) to Article 5 UCC. 
148 Gao X & Buckley RP (2003) 118. 
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version of UCP’.149 As with the ICC rules and regulations and the UNCITRAL-Convention, 
Article 5 UCC applies to all types of letters of credit, including standby credits.150 
2. THE PARTIES’ OBLIGATIONS  
As discussed earlier151 a letter of credit transaction typically involves the beneficiary, the ap-
plicant, the issuing bank, and the beneficiary’s bank, which can act as advising bank and/or 
nominated bank and/or confirming bank.152 In the following, the key obligations of the parties 
involved will be discussed with a focus on the issuing bank, because the obligations of the 
nominated bank and the confirming bank are quite similar to the latter’s obligations. 
2.1 The Applicant’s Obligations 
The applicant is the party on ‘whose request the credit is issued’.153 He is obliged to lodge 
security as demanded by the issuing bank154 and to reimburse and pay the issuing bank fees 
for payments made under the credit.155 
The applicant must apply for the credit in due to time156 to enable the beneficiary to fulfil its 
obligations under the sales contract.157 In Garcia v. Page & Co. Ltd the court held that the 
buyer’s failure to open the letter of credit in due time constituted a breach of the contract al-
lowing the beneficiary to withdraw from the contract.158 In Pavia & Co SpA v Thurmann 
Nielsen the underlying contract was silent as regards the opening time of the letter of credit 
and the beneficiary was granted a particular period of time for shipment.159 Lord Denning 
held, on appeal,  
 [i]f the buyers were to fulfil their obligations, they had to make the credit available to the sell-
ers at the very first date when the goods might lawfully have been shipped in compliance with 
the contract.160 
                                                             
149 UCC § 5-101 cmt. (1995). 
150 See section 5-103 UCC. Unlike the UCP, Article 5 UCC as well as the UNCITRAL-Convention are statutes of law and as such 
contain provisions regarding fraud and forgery. The fraud issue will be dealt with in detail in Chapter IV. 
151 See Chapter I.3.2. 
152 See Figure 1 above.  
153 See definition of ‘Applicant’ in Article 2 UCP 600.  
154 Dolan JF (2007) ch. 7-84. 
155 See United City Merchants (Investment) Limited v Royal Bank of Canada [1982] 2 All E.R. 725; See generally about the 
bank’s right to reimbursement Barnes JG & Byrne JE ‘Letters of Credit’ 49 (1994) The Business Lawyer 1915; see also Kozol-
chyk B (1980) 45-50.  
156 Oelofse AN ‘The Law of Documentary Letters of Credit in Comparative Perspective’ (1997) 21 (hereafter Oelofse AN 
(1997)). 
157 Tóth Z (2006) 36-38. 
158 Garcia v Page & Co. Ltd [1936] Vol. 55 Lloyd’s Law Reports 392. 
159 Pavia & Co SpA v Thurmann Nielsen [1952] Vol. 1 Lloyd’s Law Reports 153. 
160 Pavia & Co SpA v Thurmann Nielsen [1952] Vol. 1 Lloyd’s Law Reports 157. 
 
 
 
 
 
 20 
If, however, the underlying contract provides for a particular date of shipment, the credit must 
be opened a reasonable time before that date, as the court held in the case of Plasticmoda SpA 
v Davidson (Manchester) Ltd.161 The duty to open the letter of credit a sufficient time before 
the date of shipment lies in the nature of any letter of credit transaction. The beneficiary must 
know ‘before he sends the goods to the docks that his payment will be secured by the credit 
for which it is stipulated’.162 
It is crucial for the applicant at the time of the application of a letter of credit to mirror exactly 
the sales contract agreement with regard to issues such as product, price, currency, terms of 
delivery, payment maturity, expiry date for the presentation and most importantly, documen-
tary requirements to be met by the beneficiary in order for the credit to be honoured.163 The 
applicant generally requests that the seller submits clean shipping documents proving that the 
goods have been delivered to a carrier; the seller’s commercial invoice listing the goods; the 
quantities, and the price of the goods; insurance documentation; certificates to prove quantity 
or quality; packing lists; and any further documentation necessary to demonstrate that the 
seller has complied with the terms of the underlying contract.164 
Once the letter of credit exists, the applicant does no longer participate in payment mecha-
nism, unless the beneficiary presents discrepant documents to the issuing bank, in which case 
the latter may ask the applicant for a waiver before honouring the letter of credit.165 
2.2 The Beneficiary’s Obligations 
The beneficiary must fulfil its obligation under the underlying sales contract. According to the 
United Nations Convention on Contracts for the International Sale of Goods (‘CISG’), in an 
international sales transaction the seller undertakes to ‘deliver the goods, hand over any 
documents relating to them and transfers the property in the goods, as required by the con-
tract’.166 In particular, the seller must hand over the goods to the agreed carrier at the agreed 
place167 and, in order to be paid under the letter of credit, to present at the agreed time a com-
plete set of strictly complying documents as required pursuant to the letter of credit, e.g., 
                                                             
161 Plasticmoda SpA v Davidson (Manchester) Ltd [1952] Vol. 1 Lloyd’s Law Reports 527. 
162 Murray C. et al, in Schmitthoff (ed) ‘Export Trade and Practice of International Trade’ 12 ed (2012) 186. 
163 See Article 6 UCP 600.  
164 See Goode RM ‘Commercial Law’ (1995) 899-920 for more details.  
165 Bergami R (2011) 95. 
166 See Article 30 of the United Nations Convention on Contracts for the International Sale of Goods (hereafter CISG). 
167 Particular INCOTERMS, to which the parties of the sale commonly refer to, specify the details. 
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transport documents, commercial invoice, consular or customs invoice, certificate of origin, 
packing list, certificate of inspection, insurance document, bill of lading.168  
The (formal and legal) requirements of a letter of credit transaction can be very complex. 
Consequently, the beneficiary should examine the letter of credit carefully and get acquainted 
with the relevant and most important aspects of the transaction.169 If the beneficiary cannot 
comply with a requirement, he should immediately ask the applicant to instruct the issuing 
bank to amend the letter of credit and should not proceed with shipment until he received such 
amendments.170 Further, the beneficiary should review the applicable rules of the letter of 
credit carefully before presenting the required documents.171 In view of the UCP 600, the 
beneficiary should keep in mind the interpretation of particular terms of the letter of credit,172 
the standards for examination of documents,173 and the submission of original documents or 
copies174.175 
2.3 The Issuing Bank’s Obligations 
The main obligations of the issuing bank are: (i) to establish the letter of credit at the request 
of the applicant176; (ii) to make the credit available to the beneficiary, typically via an advis-
ing bank; (iii) to examine the presented documents177; (iv) to either accept or reject the docu-
ments; (v) and to honour or dishonour the credit or, as the case may be, to reimburse the 
nominated bank178 that has honoured a complying presentation.179 The following obligations 
generally also apply accordingly to a nominated bank and/or confirming bank, if any. 
                                                             
168 There is no limit to the number and variety of documents a letter of credit may specify. However, the said documents 
are commonly seen in letter of credit transactions, see e.g. Dolan JF (2007) ch. 1-66 et seq. 
169 For a checklist of what an exporter should look for when reviewing a letter of credit see Scotiabank – International Trade 
Finance Services ‘Documentary Letter of Credit – A Practical Guide’ 24 et seq. 
170 For details on how a letter of credit can be amended see Article 10 UCP 600. 
171 See Wood JS (2008) 123. Wood further states that one would well advised to avoid the application of the extensive 
default rules set forth in ISP 98 Rule 3.04 on how and where presentation should be made if the credit is silent or vague on 
this issue, by ensuring that the credit clearly stipulates where, when, how and to whose attention documents are to be 
presented.   
172 Article 3 UCP 600. 
173 Article 14 UCP 600. 
174 Article 17 UCP 600. 
175 Wood JS (2008) 123-124. 
176 See definition of ‘Issuing Bank’ in Article 2 UCP 600.  
177 See Article 14 UCP 600. 
178 See Article 7(c) UCP 600.  One must note that issuing bank must honour the credit regardless of an engagement of, e.g. a 
nominated bank, as Article 6(a) UCP 600 states that ‘a credit available with the nominated bank is also available with the 
issuing bank’. 
179 It should be noted that according to Article 6(a) UCP 600 ‘a credit available with the nominated bank is also available 
with the issuing bank’.  
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2.3.1 Examination of Documents 
The obligations stated under (i) and (ii) are rather standard procedure and rarely subject to 
major problems or disputes. The discrepancy of documents provided by the beneficiaries upon 
first presentation and hence the rejection rate, which according to the ICC is to be up to 70%, 
is mainly associated with the documentary checking procedures of the banks (iii).180 The issu-
ing bank checks the delivered documents in order to decide ‘on the basis of the documents 
alone, whether or not the documents appear on their face to constitute a complying presenta-
tion’ (emphasis added).181 The Benchmark to decide whether or not the documents comply 
are the ‘terms and conditions of the credit, the applicable provisions of these rules and inter-
national standard banking practice’ (emphasis added).182 
The problem was that originally no such standard banking practise existed. Consequently ‘the 
lack of such a published practise has resulted in an environment where various banks have 
different rules on acceptability, or otherwise, of documents’.183 As already stated184 the ICC 
created the ISBP in order to explain how practitioners apply the practices rules set out in the 
UCP 600 and to harmonise the international standard banking practice. However, although it 
has been claimed that exporters should find that the ISBP ‘has become an invaluable aid to 
banks, corporates, logistics specialists and insurance companies alike’185, the Secretary of the 
ICC Czech Republic Banking Commission rightly pointed out that  
 international standard banking practise in this context [UCP 600] does not mean the ICC pub-
lication containing the ISBP. It means international standard banking practise in the broader 
sense, which definitely includes, but is not limited to, the ISBP publication (amendments 
made).186  
The ICC was also criticised for having failed to establish a standard for documentary checks 
in letter of credit transactions, as the ISBP 
 have neither authority, nor mandatory application and, consequently, their relevance in reduc-
ing documentary discrepancy rates under Letters of Credit transactions is in doubt.187 
                                                             
180 Bergami R (2011) 95. 
181 See Article 14(a) UCP 600.  
182 See definition of ‘Complying presentation’ in Article 2 UCP 600. 
183 Walden J ‘Letters of Credit – International Standard Banking Practise (ISBP)’ (2003) Credit Management 23. 
184 See Chapter II 1.5.  
185 See Introduction to the 2007 revision of the ISBP (ICC Publication no. 645). 
186 See Andrle P ‘Ambiguities in the New UCP’ (2007) DCInsight 18. 
187 See Bergami R (2011) 100. 
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Not only does Article 14(a) UCP 600 define ‘documents’ as the benchmark upon which banks 
decide whether or not a presentation is complying. Banks in general shall only ‘deal with 
documents and not with goods, services or performance to which the documents may re-
late’.188 When checking documents, banks do not consider matters that are not relevant for the 
decision to accept or reject a presentation. Hence, a bank will dishonour a credit upon dis-
crepant documents irrespective of the fact that it may be aware that the underlying sales con-
tract was completely and correctly fulfilled. A bank also will generally honour a credit upon 
complying documents although it might be aware of a breach of contract.189 The parties of the 
underlying contract should bear that in mind when dealing with a letter of credit.  
Regardless of the foregoing, Article 14(d) UCP 600 stipulates that data in the documents, 
‘when read in context with the credit, the document itself and international standard banking 
practice, need not be identical to, but must not conflict with, data in that document, any other 
stipulated document or the credit’ (emphasis added). This wording indicates that the docu-
ments presented to the issuing bank need not be ‘identical’ to the wording required by the 
credit, consequently, it is argued that the UCP 600 clarified the UCP 500, which did not pro-
vide guidance on what the standard of compliance should be.190 
Article 14(a) UCP 600 did not adopt the term ‘reasonable care’ in Article 13(a) UCP 500 as 
regards the standard on how documents are to be examined by the issuing bank. It is argued 
anyhow that this will unlikely affect the interpretation of the common law position, where-
upon a bank, which has examined the documents with reasonable care, does not breach its 
duty under the letter of credit and will hence not be liable for honouring a credit upon an in-
consistent presentation.191 
Banks must check the documents presented and determine whether they comply with the re-
quirements set out in the letter of credit within ‘a maximum of five banking days’.192 Under 
the regime of the UCP 500, the period was seven banking days, yet the bank had to check the 
                                                             
188 Article 5 UCP 600. 
189 See Grassi PS (1995) 99.  
190 Pietrzak L ‘In the Right Direction: A First Look at the UCP 600 and the New Standards as Applied to Voest-Alpine’ (2007) 
Asper Review of International Business and Trade Law 189 (hereafter Pietrzak L (2007)). She states that courts have devel-
oped at least four standards of compliance under the regime of UCP 500: ‘(1) strict compliance; (2) flexible strict compli-
ance; (3) substantial compliance; and (4) reasonable compliance’. Therefore, Pietrzak L (at page 194) considers the UCP 600 
a ‘major achievement’ in this area, with the effect that the ‘standard of compliance is shifting from one of a strict compli-
ance to semi-flexible compliance’. 
191 Isaacs M & Barnett M (2007) 662. 
192 Article 14(b) UCP 600.  
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documents within ‘reasonable time’.193 It was subject to dispute whether a check of docu-
ments was still within reasonable time if a bank used the full seven banking days although it 
could have decided in less time.194 The said issue is also discussed under the regime of Article 
14(b) UCP 600, although the term ‘reasonable time’ has vanished. It is argued that the term 
‘maximum’ indicates that documents must be examined promptly and there must not be a 
wilful delay.195 This argument is convincing. If the ICC had actually intended to allow banks 
to use the full period of time, the word maximum would be superfluous. Therefore, banks are 
well advised to provide their decision to accept or reject the presentation within a reasonable 
time period that may be shorter than five days.196 
2.3.2 Acceptance or Refusal of a Presentation 
Within the five-day period, the issuing bank must not only examine the presentation, but also 
decide whether to accept or reject it.197 If the bank has decided to reject the presentation, it is 
also obliged to notify the beneficiary of such decision within the five-day period.198  
Said notice must state the decision,199 the bank’s reasons for rejecting the presentation200 and 
further alternative actions that the bank may take, i.e. it will hold or return the documents, act 
in compliance with directives previously given to it by the beneficiary, or that the bank holds 
the documents until it receives a waiver from the applicant and agrees to accept it or receives 
further instructions from the beneficiary prior to agreeing to accept a waiver.201 The notice 
shall be provided by telecommunication or, if not possible, by any other rapid means.202  
In the event of a discrepant presentation the issuing bank may in its sole discretion ask the 
applicant for a waiver.203 The bank is however, not bound by such waiver and therefore may 
reject the inconsistent documents anyway.204 It must be noted that only the issuing bank may 
                                                             
193 See Article 13(b) UCP 500 and the commentary of Bergami R ‘Discrepant Documents and the Letter of Credit – The 
Banks’ Obligations under UCP 500’ (2003) Vindobona Journal of International Commercial Law & Arbitration 110 (hereafter 
Bergami R (2003)). 
194 See Pietrzak L (2007) 192 with reference to the case of DBJJJ, Inc. v. National City Bank, 123 Cal. App. 4th 530 (2004). 
195 Isaacs M & Barnett M ‘International Trade Finance - Letters of Credit, UCP 600 and Examination of Documents’ (2007) 
Journal of International Banking Law 662 (hereafter Isaacs M & Barnett M (2007)). 
196 See DBJJJ Inc. V. National City Bank (2004), 123 Cal. App. 4th 530 inter alia for a detailed discussion on what factors to be 
considered and construed as reasonable.  
197 See Article 16(b) UCP 600 in conjunction with Article 14(b) UCP 600. This period will not be extended if the bank decides 
to ask the applicant for a waiver (see sub para. 2 of Article 16(b) UCP). 
198 Articles 16(c) and 16(d) UCP 600 in conjunction with Article 14(b) UCP 600.  
199 Article 16(c)(i) UCP 600. 
200 Article 16(c)(ii) UCP 600. 
201 See Article 16(c)(iii) UCP 600. 
202 See Article 16(d) UCP 600; see Ellinger EP ‘Legal position of reimbursing bank’ (2007) Journal of International Banking 
Law 512 for options of communication. 
203 Article 16(b) UCP 600. 
204 Bergami R (2003) 114.  
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ask the applicant for a waiver.205 This follows from the wording of Article 16(b) UCP 600, the 
nature of the letter of credit and the fact the letter of credit is a contract between the issuing 
bank and the applicant.206 It is a common law principle that only the parties to the contract 
itself may amend a contract, hence decide on whether to grant a waiver or not. 
If an issuing bank or a confirming bank fails to decide whether to accept or to reject the 
documentation or to notify the beneficiary within due time, it is ‘precluded from claiming that 
the documents do not constitute a complying presentation’.207 The consequence of the latter is 
that the banks must honour the credit.208 
2.3.3 Duty to Honour the Credit 
Once the credit has been issued, the issuing bank is ‘irrevocably bound’ to honour the credit 
upon a complying presentation.209 The credit must also be honoured if a nominated bank or 
confirming bank is involved, and fails to pay or does not pay upon maturity210 or, in case of 
negotiation,211 refuses to negotiate. The issuing bank must honour in any case of failure or 
default of other banks involved, regardless of the cause of such failure or default.212 
In the event that the credit was confirmed, the confirming bank is ‘irrevocably bound to hon-
our or negotiate as of the time it adds its confirmation to the credit’ on a complying presenta-
tion.213 As with the issuing bank the confirming bank must pay in case of a default of other 
banks involved, especially in case of default of a nominated bank, which honours the credit on 
behalf of the issuing bank or the confirming bank. For the avoidance of doubt, in the case of a 
default of the confirming bank, the issuing bank must honour the credit. 
Except as expressly agreed to by the nominated bank and so communicated to the beneficiary 
or unless the nominated bank confirmed a credit, the nominated bank is not obliged to honour 
or negotiate a credit upon authorisation by the issuing bank to do so214 or due to the reception, 
examination or forwarding of documents.215 
                                                             
205 See Article 16(a) UCP 600. 
206 See Figure 1 above.  
207 See Article 16(f) UCP 600.  
208 See Article 15(a) UCP 600 regarding the issuing bank respectively Article 15(b) UCP 600 regarding the confirming bank.  
209 See Article 7(b) UCP 600 and Article 15(a) UCP 600. 
210 See Article 7(a)(i)-(iv) UCP 600. 
211 ‘Negotiation means the purchase by the nominated bank of drafts (drawn on a bank other than the nominated bank) 
and/or documents under a complying presentation, by advancing or agreeing to advance funds to the beneficiary on or 
before the banking day on which reimbursement is due to the nominated bank.’ See Article 2 UCP 600.   
212 See Article 7(a) (v) UCP 600. 
213 See Article 8(b) UCP 600 and Article 15(b) UCP 600. 
214 See Article 12(a)(b) UCP 600. 
215 See Article 12(c) UCP 600. 
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2.3.4 Duty to Reimburse the Nominated Bank 
According to Article 7(c) UCP 600 the issuing bank must ‘reimburse a nominated bank that 
has honoured or negotiated a complying presentation and forwarded the documents to the 
issuing bank’ at maturity of the letter of credit. This applies regardless of ‘whether or not the 
nominated bank prepaid or purchased before maturity’. This obligation ‘is independent of the 
issuing bank’s undertaking to the beneficiary’.216 
The same applies with the confirming bank.217 
The 2007 revision of the UCP 600 resulted in an important improvement for the nominated 
bank as regards its claim for reimbursement against the issuing bank or the confirming bank. 
Under the UCP 500, a nominated bank discounting a ‘deferred payment credit’ carried the 
risk of any scam rising between payment and maturity of the credit, because it was not con-
sidered as authorised to negotiate the credit unless expressly stated in the credit.218 In the case 
of Banco Santander SA v Banque Paribas (Santander v BNP) Waller LJ held: 
 In my view the position is that Santander [= nominated bank] had no authority to negotiate 
from Paribas [= issuing bank] to discount, and did not seek it. It was something they were enti-
tled to do on their own account. If they had not chosen to discount and had waited [until ma-
turity of the deferred payment credit] [...], they would have had a defence, and it is in those 
circumstances not open to them to claim reimbursement from Paribas (amendments made).219 
However, Article 12(b) UCP 600 provides for:  
 By nominating a bank to accept a draft or incur a deferred payment undertaking, an issuing 
bank authorises that nominated bank to prepay or purchase a draft accepted or a deferred pay-
ment undertaking incurred by that nominated bank. 
Thus, Article 12(b) UCP 600 ‘rectified the obstacle of discounting’ to the effect that a nomi-
nated bank may claim reimbursement from the issuing bank in case of honouring a deferred 
payment undertaking before maturity.220 
                                                             
216 See Article 7(c) UCP 600. 
217 See Article 8(c) UCP 600. 
218 Isaacs M & Barnett M (2007) 660. 
219 Banco Santander SA v Banque Paribas [2000] 1 All ER (Comm) 776. 
220 Isaacs M & Barnett M (2007) 660. 
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2.4 Advising Bank’s Obligations 
It is much more difficult to define the obligations of the advising bank, as the advising bank 
may take on different roles.221 It may act as the ‘nominated bank’, which is authorised to pay, 
issue a deferred payment undertaking or accept drafts222, the ‘negotiating bank’, which pur-
chases the draft and the documents from the beneficiary223, and/or the ‘confirming bank’, 
which adds its own irrevocable undertaking to pay and must pay upon a complying presenta-
tion.224 
In simple terms however, according to Article 9 UCP600 the advising bank establishes its 
bona fide without any obligation to honour the credit.225 It acts as an agent226 of the issuing 
bank and checks the authenticity of the credit.227 Once the advising bank is satisfied that the 
credit is accurate (e.g. that no pages are missing, the credit is duly signed) it notifies the bene-
ficiary accordingly, hence it advises the letter of credit to the beneficiary.228 If the advising 
bank is not satisfied that the credit is authentic it must so give notice immediately to ‘the bank 
from which the instructions appear to have been received’, which is the issuing bank.229 If the 
advising bank is unable to satisfy itself that the credit is authentic, it must so notify the bene-
ficiary.230 
3. LEADING ROLE OF THE UCP 600 IN INTERNATIONAL SALES TRANS-
ACTIONS 
This chapter showed that the UCP 600 is the most widely used set of rules governing letter of 
credit transactions. This is because of its clear structure and because it best realises the inter-
national banking customs and practices. Further, the UCP 600 vividly describe the obligations 
of the parties involved in detail and therefore provide clear guidance on how to operate a let-
ter of credit transaction.  
                                                             
221 See Bergami R (2011) 100 et seq. referring to Jimenez G ‘ICC Guide to Export-Import Basics: The Legal, Financial and 
Transport Aspects of International Trade’ (1997).  
222 See Article 12 UCP 600. 
223 See definition of ‘Negotiation’ in Article 2 UCP 600. 
224 See I.3.2. 
225 See Venedikian HM and Warfield GA ‘Export-Import Financing’ 3 ed. (1992) 347. 
226 However, this view has been challenged by Wight and Ward, who found that an examination of the supportive authority 
‘seems to cast doubt of that support’ and that it was unlikely that the parties to the letter of credit transaction intend that 
the full legal consequences of an agency relationship should apply (Wight R & Ward A (1993) 433 and 435). Nonetheless, it 
is indicated that this view has received only ‘little judicial consideration’ and that in contrary most of the pertinent case law 
still considered that the relationship is that of an agency, with the issuing bank as principal and the advising bank as agent 
(See Zhou L (2002) 225-226 with further reference to case law and other commentators as support of her assumption). 
227 See II.3.1 and Figure 1 above. 
228 Isaacs M & Barnett M (2007) 661. 
229 Article 9(f) UCP 600. 
230 Article 9(f) UCP 600. 
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CHAPTER THREE 
KEY PRINCIPLES OF A LETTER OF CREDIT AND EXCEPTIONS TO 
THE PRINCIPLE OF AUTONOMY 
 
1. KEY PRINCIPLES 
As already briefly discussed in Chapter I. 4., the key principles of any letter of credit are the 
principle of strict compliance and the principle of autonomy. Both principles serve and protect 
the commercial purpose of a letter of credit transaction that was enunciated best by Lord Dip-
lock in the case of United City Merchants (Investment) Limited v Royal Bank of Canada: 
 The whole commercial purpose for which the system of confirmed irrevocable documentary 
credits has been developed in international trade is to give to the seller an assured right to be 
paid before he parts with control of the goods.231 
1.1 Strict Compliance Doctrine 
According to the principle of strict compliance, the issuing bank undertakes to honour the 
credit exclusively upon documents, which on their face appear to constitute a complying pres-
entation.232 In practice, the most common discrepancies found in letter of credit transactions 
are inconsistent data,233 an incomplete set of transport documents,234 incorrect drafts (e.g. 
wrong amount), unsigned drafts, that the invoice does not describe goods in exact accordance 
with the letter of credit,235 insufficient insurance coverage,236 and documents, which are not 
duly signed.237 
Not only does the principle of strict compliance benefit the bank, which only has to review 
whether the presentation complies with the terms and conditions of the letter of credit.238 It 
                                                             
231 United City Merchants (Investment) Limited v Royal Bank of Canada [1982] 2 All E.R. 725. 
232 The principle of strict compliance is not contented in a single provision of UCP 600, but derives from a synopsis of vari-
ous provisions such as Article 2 (as regards the definition of ‘Complying presentation); Article 7(a), Article 8(a)(c) and Article 
15  (which provide for the banks undertaking to honour a complying presentation); Article 14 (which provides for the stan-
dard of examination of documents) and Article 34 (which expressly limits the banks’ liabilities as regards other issues asso-
ciated with documents such as their legal or commercial value whatsoever; see Devlin J in Midland Bank Ltd v Seymour 
[1955] 2 Lloyd’s Law Reports 151).   
233 See Article 14(d) UCP 600. 
234 See Article 19 UCP 600 et seq. 
235 See Article 18(c) UCP 600. 
236 See Article 28 UCP 600. 
237 See Baker (2013) 4 for further examples. 
238 See Article 34 UCP 600; see also Devlin J in Midland Bank Ltd v Seymour [1955] 2 Lloyd’s Law Reports 151. 
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also protects the applicant, whose primary interest is that the seller has shipped the goods as 
agreed before the applicant becomes bound to pay or to reimburse the bank.239  
However, the principle of strict compliance does not prevent bad faith behaviour and abuse. 
The issuing bank for instance may refer to a technical incorrectness in the presentation, such 
as missing commas or asterisks,240 to avoid payment, or to protect its customer or itself from 
an insolvent customer.241 Unsurprisingly, the question as to when a presentation is in compli-
ance with the conditions laid out in the credit has been subject to intensive debate amongst 
scholars and, due to its practical relevance, also subject to intensive litigation.242 The stum-
bling block is the question what level of discrepancy constitutes non-compliance:243 a typing 
error or misspelling244; a colloquial name not specified in the credit, but commonly known in 
the respective industry; a varied description of colour, e.g. a credit for ‘100 widgets in Olym-
pic Gold’ in the tendered documents stated as ‘100 widgets in Gold’, or ‘100 widgets in 
Commonwealth Gold’; a credit for ‘7 1999 Porsche 911 vehicles coloured Frost White’ in the 
invoice described as ‘7 1999 Porsche 911 vehicles coloured Snow White’ or ‘7 1999 Porsche 
911 vehicles coloured Powder White’ or even ‘7 1999 Porsche 911 vehicles coloured Iceberg 
White?’245 
It would go beyond the scope of this thesis to enter into a detailed discussion of the principle 
of strict compliance. Kozolchyk rightly concludes that ‘as the volume of letter of credit litiga-
tion increases, so does the number of equitable exceptions and rival doctrines’, e.g. ‘de mini-
mis discrepancies; functional legal equivalence of terms; waiver; estoppels and ratification; 
foreign law and banking usage’.246 McLaughlin names further exceptions such as ‘the rule of 
                                                             
239 Tóth Z (2006) 88. 
240 Kozolchyk B ‘Strict Compliance and the Reasonable Document Checker’ (1990) Brooklyn Law Review 54 (hereafter Kozol-
chyk B (1990)).  
241 Leon C (2012) 453. 
242 See Botosh HMS ‘Striking the Balance Between the Consideration of Certainty and Fairness it the Law Governing Letters 
of Credit’ (2000) 183-271 (hereafter Botosh HMS (2000)) for a detailed discussion of the different theories on how to define 
compliance providing an extensive overview of case law associated to this issue.   
243 See Krazovska D (2008) for an extensive overview and discussion of the principle of strict compliance. 
244 See Krazovska D (2008) 25-43 for a discussion of case law as to whether or not a misspelling or a typing errors constitute 
non-compliance; e.g. Beyene v Irving Trust Co. (New York, USA, 1985) 762F.2d 4, C.A.2 (N.Y.), 1985 (non-compliance due to 
the misspelling of the applicants name, instead of ‘Mohammed Sofan’ the bill of lading stated ‘Mohammed Soran’); Bank of 
Cochin Ltd. v. Manufacturers Hanover Trust Co. (New York, USA, 1985) 612 F.Supp. 1533, D.C.N.Y, 1985 (non-compliance on 
the ground of misspelling of the companies name ‘St. Lucia Enterprises’ instead of ‘St. Lucia Enterprises Inc.’; Hing Yip Hing 
Fat Co Ltd v. The Daiwa Bank Ltd (1991, Hong Kong) [1991] 2 HKLR 35, High Court, 1991 (the court held that the documents 
were compliant, although the Company’s name was misspelled, ‘Cheerogal Industrial Limited’ instead of ‘Cheergoal Indus-
tries Limited’, on the ground of an ‘obvious typographical error from the word ‘industries’. 
245 See Krazovska D (2008) 43-56 for a discussion of case law as to whether a deviation in the description of goods in com-
mercial invoice constitute non-compliance; e.g. Bank Melli Iran v. Barclays Bank (Dominion, Colonial & Overseas)  
[1951] 2 Lloyd’s Law Reports 367 (non-compliance on the ground that the letter of credit referred to ‘100 new Chevrolet 
trucks’ whereas the invoice referred to ‘Chevrolet trucks in new condition’; also see Arkins J (2000) 32. 
246 Kozolchyk B (1990) 66.  
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contra proferentum; the render performance possible rule; the plain meaning rule; reformation 
of the written terms of the letter of credit; and the parol evidence rule.’247 
However, it seems worthwhile to have a brief look at the main theories on how to determine 
the level of compliance namely (i) the doctrine of strict compliance and (ii) the doctrine of 
substantial compliance248 each of the latter in consideration of the UCP 600. 
1.1.1 Doctrine of Strict Compliance 
The doctrine of strict compliance is self-explanatory, i.e. documents must strictly comply with 
the terms and conditions of the credit.249 Regardless of the enormous number of theoretical 
approaches to the exact definition or distinctiveness of the term ‘strict’, there is a general 
agreement that the wording of the UCP 600 does not require a ‘word-for-word compli-
ance’.250 Woods rightly states that not only does Article 14 UCP 600 not use the term ‘strict’; 
the UCP 600 further contains provisions allowing for ‘insignificant inconsistencies or er-
rors’.251 In particular, discrepancy of documents is generally classified into two groups (i) 
‘irrelevant irregularities’ of documents, which do not violate the principle of strict compli-
ance, and (ii) ‘genuine’ or ‘material’ discrepancies of documents, which allow banks to dis-
honor the credit.252 
 Irrelevant Irregularities  
Article 30(a) UCP 600 provides for a tolerance of ten percent if the credit uses the words 
‘about’ or ‘approximately’ in connection with the ‘amount of the credit or the quantity or the 
unit price’. Article 30(b) UCP 600 provides for a tolerance of five percent ‘provided the credit 
does not state the quantity in terms of a stipulated number’. Another example can be found in 
Article 37(c) UCP 500 (=Article 14(e) and 18 (c) UCP 600) which reads as follows: 
 The description of the goods in the commercial invoice must correspond with the description 
in the Credit. In all other documents, the goods may be described “in general terms not incon-
sistent” with the description of the goods in the Credit. 
                                                             
247 See McLaughlin ‘On the Periphery of Letter of Credit Law: Softening the Rigors of Strict Compliance’ 106 (1989) Banking 
Law Journal 4, 10, 15, 17, 19 and 22. 
248 See Botosh HMS 183 et seq. for a detailed discussion of said theories.  
249 Botosh HMS (2000) 5. 
250 Arkins J (2000) 33; see also Kozolchyk B (1990) 51 referring to the case of Equitable Trust Co. V Dawson Partner Ltd. 27 
Lloyd’s List L.R. 49 (H.L. 1927), which asked for the beneficiary’s tender of a certificate of quality signed by the Chamber of 
Commerce of Batavia, which did not exist, rather there was a Commercial Association of Batavia. The court found that 
evidence implied that the Commercial Association of Batavia could be considered as the equivalent of a chamber of com-
merce. 
251 Wood JS (2008) 106. 
252 See Schmitthoff CM ‘Discrepancy of Documents in Letter of Credit Transactions’ (1987) Journal of Business Law 95.  
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No ‘strict’ compliance is asked for as regards documents other than the commercial invoice. 
Hence the last sentence of Article 37(c) UCP 500 (= Article 14(e) UCP 600) suggests that  
 if, “properly read and understood”, the word in the instruction and in the tendered documents 
have the same meaning, if they correspond though not being identical, the bank should not re-
ject the documents.253 
 Material Discrepancies 
The case of Bank Melli Iran v. Barclays Bank (Dominion, Colonial & Overseas)254 and Cour-
taulds North America, Inc. v. North Carolina Nat. Bank255 are examples where courts dishon-
oured the credit due to material discrepancies.256 
In the former case, payment was authorised upon documents that included a commercial in-
voice indicating shipment of ‘100 new Chevrolet trucks’. However, the presented invoice 
referred to the Chevrolet trucks as ‘in new condition’. The court held that ‘in new condition’ 
and ‘new’ was not the same.257 
Subject of the case Courtaulds North America, Inc. v. North Carolina Nat. Bank was a letter 
of credit that demanded an invoice in triplicate stating that it covers ‘100% Acrylic Yarn’. 
However, the beneficiary presented invoices that stated that the goods were ‘Imported Acrylic 
Yarn’, which was the reason for the bank to dishonour the credit.258 The court held that: 
 Free of ineptness in wording the letter of credit dictated that each invoice express on its face 
that it covered 100% acrylic yarn. Nothing less is shown to be tolerated in the trade. No substi-
tution and no equivalent, through interpretation or logic, will serve.259 
Despite the fact that the invoices presented by the beneficiary were accompanied by packing 
slips which on their face revealed that the packages included ‘cartons marked: -100% acrylic’, 
the court held that the tendered documents could not be considered strictly compliant as the 
UCP expressly distinct between the ‘invoice’ and ‘remaining documents’260.261 
                                                             
253 Botosh HMS (2000) 189 referring to Murray C. et al, in Schmitthoff (ed) ‘Export Trade and Practice of International Trade’ 
9 ed (1990) 411.  
254 See Bank Melli Iran v Barclays Bank (Dominion, Colonial & Overseas) [1951] 2 Lloyd’s Law Reports 367. 
255 Courtaulds North America, Inc. v North Carolina Nat. Bank 528 F.2d 802, C.A.N.C 1975. 
256 Krazovska D ‘Impact of the Doctrine of Strict Compliance on a Letter of Credit Transaction’ (2008), available at 
http://pure.au.dk/portal-asb-student/files/2543/Krazovska_MasterThesis.pdf (accessed 27 December 2012) 44 (hereafter 
Krazovska D (2008)). 
257 Bank Melli Iran v Barclays Bank (Dominion, Colonial & Overseas) [1951] 2 Lloyd’s Law Reports 375. 
258 Courtaulds North America, Inc. v. North Carolina Nat. Bank 528 F.2d 802, C.A.N.C 1975 803. 
259 Courtaulds North America, Inc. v. North Carolina Nat. Bank 528 F.2d 802, C.A.N.C 1975 806. 
260 See Article 14(e) UCP 600, which reads ‘documents other than the commercial invoice’. 
261 Courtaulds North America, Inc. v North Carolina Nat. Bank 528 F.2d 802, C.A.N.C 1975 806; Krazovska D (2008) 45. 
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1.1.2 Substantial Compliance 
Due to the fact that the strict compliance doctrine not only protects the bank’s and applicant’s 
interest, but cannot prevent abuse, a few courts have adopted the so-called ‘substantial per-
formance’262 test as a balancing of interests.263 This test requires bankers ‘to look beyond the 
face of the documents, investigate the realities of the transaction, and weigh the credibility of 
documents, customers and beneficiaries’.264 Accordingly, a material conformance to the terms 
of the letter of credit is sufficient to oblige the bank to honour the credit. 
This test has been criticised for its inconsistency with the issuing banks ‘ministerial function’ 
and that it undercuts the certainty of the transaction.265 Besides, the ‘substantial compliance’ 
test conflicts with Article 5 UCP 600, which states that ‘[b]anks deal with documents and not 
with goods, services or performance to which the documents may relate’. However, Lord 
Sumner quite aptly describes the weakness of the ‘substantial performance’ text by stating 
that ‘[t]here is no room for documents which are almost the same, or which will do just as 
well’.266 
1.2 Autonomy Principle 
The principle of autonomy plays a significant role within the letter of credit working system, 
because it promotes the efficiency of international trade.267 According to this principle ‘banks 
are in no way concerned with or bound by’ the underlying sales contract.268 This provides for 
the beneficiary to get paid upon a complying presentation,269 regardless of any dispute that 
may arise in respect of the underlying contract. The letter of credit is designed as a ‘pay first, 
argue later’270 device that promotes the efficiency of international trade.271 Due to its impor-
tant role within the letter of credit working system,272 the principle of autonomy is described 
                                                             
262 See, e.g. Tosco Corp. v FDIC, 723 F.2d 1242 (6th Cir. 1983); Crocker Commercial Serv. Inc. v Countryside Bank, 538 F. 
Supp. 1360 (N.D. Ill. 1981); First Arlington Nat'l Bank v Stathis, 90 Ill A.p p. 3d 802, 413 N.E.2d. 1288 (1980) referred to by 
Leon C (2012) 453. 
263 Leon C (2012) 453. 
264 Hotchkiss C ‘Strict Compliance in Letter-of-Credit Law: How Uniform is the Uniform Commercial Code?’ (1991) 23 Uni-
form Commercial Code Law Journal 295. 
265 Dolan JF ‘Strict Compliance With Letters of Credit: Striking a Fair Balance’ 102 (1985) Banking Law Journal 32; see also 
Leon C (2012) 454. 
266 Equitable Trust Company of New York v Dawson Partners Ltd [1927] 2 Lloyd’s Law Reports 52. 
267 See Ortego JJ. & Krinick EH (1998) 487; Chatterjee C & Lefcovitch A (2003) 72.  
268 Article 4(a) UCP 600. 
269 See e.g. Article 7(a) UCP 600. 
270 Eakin v Continental Illinois National Bank & Trust Co. (1989) 875 F.2d 114 at 116.  
271 See Dolan JF (2006) 480. 
272 See Ortego JJ & Krinick EH ‘Letters of Credit: Benefits and Drawbacks of the Independence Principle’ 115 (1998) Banking 
Law Journal 487 (hereafter Ortego JJ & Krinick EH (1998)); Chatterjee C & Lefcovitch A ‘The Principle of Autonomy of Letters 
of Credit is Sacrosanct in Nature’ (2003) Journal of International Banking Regulation 72 (hereafter Chatterjee C & Lefcovitch 
A (2003)).  
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as the ‘cornerstone of the commercial vitality of the letters of credit’273 or the ‘engine room 
behind the letter of credit’274 and is upheld by prominent domestic and international legal 
frameworks.275 Three key functions of the autonomy principle have been identified.276 
1.2.1 Payment Function 
The principle of autonomy underlines the letter of credit’s capacity as ‘pay now, argue later’ 
devise, reducing the risks in the underlying contract by substituting each party’s liabilities,277 
so that the beneficiary receives payment and the issuing bank is reimbursed by or given re-
course against the applicant regardless of any dispute related to the underlying contract.278 
Hence, the applicant cannot by means of counterclaim either delay or prevent payment under 
the credit.279 Instead, such counterclaims are subject to subsequent litigation with the benefi-
ciary.280 
1.2.2 Commercial Function 
The autonomy principle further has a commercial function.281 On the one hand, the ministerial 
functions of checking documents282 and transferring funds283 are conferred to the issuing bank 
to determine whether the bank is obligated to make the payment.284 On the other hand, the 
issuing bank is assured to be reimbursed by the applicant285 solely based on the documents 
provided by the beneficiary.286 
                                                             
273 Ward Petroleum Corp. v Federal Deposit Ins. Corp. (1990) 903 F.2d 1299.  
274 Arkins J (2000) 31. 
275 See inter alia Article 4 UCP 600; Article 2(b) URDG; Articles 2 and 3 UNCITRAL-Convention; sections 5-109 (1)(a), 5-114 
(1) and 5 5-103(d) UCC. 
276 Garcia RLF (2009) 76 et seq. 
277 McCormack G ‘Subrogation and Bankers` Autonomous Undertakings’ (2000) Law Quarterly Review 45 (McCormack G 
(2000)). 
278 Buckley RP & Gao X ‘The Development of the Fraud Rule in Letter of Credit Law: The Journey so Far and the Road Ahead’ 
23 (2002) University of Pennsylvania Journal of Economic Law 663 (hereafter Buckley RP & Gao X (2002)). 
279 See Schmitthoff CM (1988) 51. 
280 See Sappideen R ‘International Commercial Letters of Credit: Balancing the Rights of Buyers and Sellers in Insolvency’ 
(2006) Journal of Business Law146. 
281 See Alces PA ‘An Essay in Independence, Interdependence and the Surety Principle’ (2003) University of Illinois Law 
Review 452 and 466 (also available at http://scholarship.law.wm.edu/cgi/viewcontent.cgi?Article=1309&context=facpubs, 
accessed on 3 December 2012) referring to American Bell Int`l, Inc. v Islamic Republic of Iran (1979) 474 F. Supp. 426. 
282 Hare C ‘Not so Black and White: The Limits of the Autonomy Principle’ (2004) The Cambridge Law Journal 288 (hereafter 
Hare C (2004)). 
283 McCormack G (2000) 41. 
284 Hare C (2004) 289. 
285 Koudriachov SA (2001) 41. 
286 See Demir-Araz Y ‘International Trade, Maritime Fraud and Documentary Credits’ (2002) International Trade Law & 
Regulation 129; the latter applies due to the limitation of the bank’s liability according to Article 34 UCP 600. 
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1.2.3 Financing Function 
Finally, the financing function itself provides for two benefits to the parties of a letter of 
credit. First, it protects the parties of a letter of credit from any interference from being reim-
bursed by the issuing bank after paying the beneficiary,287 and secondly, it supports the bene-
ficiary to leverage other transactions by virtue of the credit to the benefit of the beneficiary 
under the letter of credit.288 
2. EXCEPTIONS TO THE PRINCIPLE OF AUTONOMY  
The fact that the principle of autonomy plays a very important and dominant role within the 
letter of credit working system does not make it a dogma and hence immune against litigation. 
Courts are regularly asked to award injunctions to enjoin banks from honouring a credit, e.g. 
in cases of fraud. In such instances courts must decide whether to respect and apply the prin-
ciple of autonomy or rather grant an injunction to prevent an innocent party from fraud, taking 
into consideration public policies, statutes, public interest and third party rights.289 This ten-
sion has been well summarised by Justice Le Dain in the case of Bank of Nova Scotia v Angel-
ica-Whitewear Ltd. as follows: 
 The potential scope of the fraud exception must not be a means of creating serious uncertainty 
and lack of confidence in the operation of letter of credit transactions; at the same time the ap-
plication of the principle of autonomy must not serve to encourage or facilitate fraud in such 
transactions.290 
Whilst the fraud rule in general is well established and recognised291, there are no standard 
rules292 as to when and under what conditions it should supersede the principle of auton-
omy.293 Recent studies294 have shown that fraudulent behaviour is not the only reason on the 
ground of which courts rule that the autonomy principle could be superseded. For instance, 
                                                             
287 Yafrich M ‘Third Party´s Attachment on Letter of Credit Proceeds’ (2001) Journal of Business Law 159; Rendell RS ‘Fraud 
and Injunctive Relief’ (1990-1991) Brooklyn Law Review 113. 
288 Garcia RLF (2009) 77. 
289 Garcia RLF (2009) 69.  
290 Angelica-Whitewear Ltd. v Bank of Nova Scotia 36 D.L.R. (4th) 161, EYB 1987-67726 168.  
291 Gao X ‘The Fraud Rule in the Law of Letters of Credit: A Comparative Study’ (2002) is the most comprehensive study as 
regards the issue of the fraud rule; see also Buckley RP & Gao X ‘The Development of the Fraud Rule in Letter of Credit Law: 
The Journey so Far and the Road Ahead’ 23 (2002) University of Pennsylvania Journal of Economic Law 663; for a detailed 
discussion of the fraud rule with regard to bank demand guarantees see Kelly-Louw M (2008) ch 5; see further van Niekerk 
JP & Schulze WG ‘The South African Law of International Trade: Selected Topics’ 2 ed (2006) 313 (hereafter van Niekerk JP 
& Schulze WG (2006)); Dolan JF (2006) 479.   
292 See Gao X & Buckley RP (2003) 293 et seq. for an attempt to explore the kind of fraud required to invoke the fraud rule.  
293 The fraud rule will be dealt with in detail in Chapter IV. 
294 Enonchong N ‘The Autonomy Principle of Letters of Credit: An Illegality Exception?’ (2006) Lloyd’s Maritime and Com-
mercial Law Quarterly 404 (hereafter Enonchong N (2006)); Botosh HMS (2000) 135-150; Garcia RLF (2009) 67; see Kelly-
Louw M (2008) 162 footnote 8 with further references as regards other exceptions to the principle of autonomy. 
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illegality295, nullity296, unconscionable conduct297, interim court relief (e.g. ‘Mareva Injunc-
tion’)298, etc. are also considered as possible exceptions to the autonomy principle.299 How-
ever, Dolan rightly points out that those exceptions  
 tend to have limited application, and, to date, have not threatened the efficacy of independent 
obligations as commercial devises to the extent the fraud exceptions have done and threaten to 
do.300 
Therefore and, as further discussion of these exceptions fall beyond the scope of this thesis, 
focus will be given to the fraud rule. 
3. FRAUD RULE 
3.1 Rationale for the Fraud Rule 
The fraud rule ‘goes to the very heart’ of the letter of credit, as it allows the issuing bank or a 
court to examine the facts behind a complying presentation and to disrupt payment if fraud is 
committed in the transaction.301 The fraud rule is ‘the most controversial and confused area’ 
in letter of credit law.302 Gao303 has identified three main reasons for the existence and the 
necessity of the fraud rule: (1) to close a loophole in the law; (2) to uphold the public policy 
of limiting fraud; and (3) to maintain the commercial utility of letters of credit.304 
                                                             
295 See Enonchong N (2006) 404. 
296The nullity exception has recently been discussed in the United Kingdom and Singapore; see Hooley R ‘Fraud and Letters 
of Credit: Is there a nullity Exception?’ (2002) 61 Cambridge Law Journal 279 for a detailed discussion with further reference 
to other Articles and case law regarding this exception; also Garcia RLF (2009) 87 et seq. 
297 See Aijaz H ‘Unconscionability as an Exception to the Independence Principle – A Study of Singaporean Caselaw’ (2000) 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1689309 (accessed on 2 January 2013); see also Wong 
ASP ‘Restraining a Call on a Performance Bond : Should “Fraud or Unconscionability” be the New Orthodoxy?’ 12 (2000) 
Singapore Academy of Law Journal 153 et seq.  
298 Garcia RLF (2009) 92; see also Crerar DA ‘Mareva Freezing Orders and Non-Party Financial Institutions: A practical Guide’ 
Banking and Finance Law Review (2006) 173; Faul W & Malan FR ‘The Mareva Injunction’ 2 (1990) South African Mercantile 
Law Journal 305; O’Driscoll PS ‘ Performance Bonds, Banker’s Guarantees and the Mareva Injunction’ 7 (1985) Northwest-
ern Journal of International Law & Business 398.  
299 For more details see Enonchong N (2006) 404; Enonchong N ‘The Problem of Abusive Calls on Demand Guarantees’ 
(2007) Lloyd’s Maritime and Commercial Law Quarterly 83;  Bailey J ‘Unconditional Bank Guarantees’ (2003) 20 Interna-
tional Construction Law Review 240; Botosh HMS (2000) 135-150; Kelly-Louw M (2008) 257 et seq. and 287 et seq.; Loh Q & 
Wu TH ‘Injunctions Restraining Calls on Performance  Bonds - Is Fraud the Only Ground in Singapore?’ (2000) Lloyd’s Mari-
time and Commercial Law Quarterly 348. 
300 Dolan JF (2006) 485.  
301 Gao X & Buckley RP (2003) 293. 
302 See Buckley RP & Gao X (2002) 663 referring to Anon ‘”Fraud in the Transaction”: Enjoining Letters of Credit during the 
Iranian Revolution’ 93 (1980) Harvard Law Review 92.  
303 Gao X (2002) 29 and 98. 
304 Buckley RP & Gao X (2002) 663. 
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3.1.1 Closing a Loophole in Law 
The autonomy principle creates a loophole for perpetrators of fraud to abuse the system and 
get paid without having performed their own duties under the underlying contract, e.g. the 
shipment of the agreed goods, by presenting forged or fraudulent documents that appear on 
their face to be complying with the conditions set forth in the credit.305 Therefore, doubts have 
been that the strict application of the autonomy principle and the complete separation of the 
underlying contract promote false calls, abuse and fraud, which is one reason for the devel-
opment of the fraud rule.306 Although the fraud rule may not prevent every injustice that fraud 
can cause, it does shrink the loophole caused by the autonomy principle.307 
3.1.2 Public Policy of Limiting Fraud 
Another reason for the development of the fraud rule lies in the general concern of public pol-
icy to control and combat fraud or, as aptly put by Judge Edenfield in the case of Dynamics 
Corporation of America v The Citizens and Southern National Bank ‘there is as much public 
interest in discouraging fraud as in encouraging the use of letters of credit’.308 A perpetrator of 
fraud should not be in the position to rely on the principle of autonomy and at the same time 
obtain payment upon forged documents or falsifications.309 In the case of United City Mer-
chants (Investment) Limited v Royal Bank of Canada310 Lord Diplock stressed that the basis 
for the fraud rule is that the courts will not allow their process to be used by a dishonest per-
son to carry out a fraud, relying on the doctrine of ex turbi causa non oritur311. Thus the fraud 
rule is considered a part of a ‘sound legal system that upholds the public policy of limiting 
fraud.312 
3.1.3 Maintain the Commercial Utility of the Letter of Credit 
The description of the letter of credit working system and its operations have shown313 that 
the commercial utility of a letter of credit is that it fairly balances the competing interests of 
the parties involved.314 The beneficiary is provided with a prompt and safe payment with the 
                                                             
305 Gao X (2002) 30. 
306 Stewart H ‘It is Insufficient to Rely on Documents’ (2002) Journal of Money Laundering Control 225. 
307 Gao X (2002) 30. 
308 Dynamics Corporation of America v The Citizens and Southern National Bank (1973) 356 F.Supp. 1000. 
309 Kurkela MS ‘Letters of Credit and Bank Guarantees Under International Trade Law’ 2 ed (2008) 181.   
310 United City Merchants (Investment) Limited v Royal Bank of Canada [1982] 2 All E.R. 725. 
311 Ex turpi causa non-oritur actio means ‘no action can be based on a disreputable cause’, see Law J & Martin EA ‘A Dic-
tionary of Law’ 7 ed (2009). 
312 Gao X (2002) 30.  
313 See Chapter4.2 Main Operations of a Letter of Credit Transaction I.3.2. 
314 See Chapter I.2. 
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applicant’s creditworthiness substituted by that of a bank. The applicant’s interests are safe-
guarded by means of certain documents to be tendered by the beneficiary in order for the 
credit to be honoured. For instance, the bill of lading not only indicates that the agreed goods 
have been shipped315 and the beneficiary has duly performed its duties under the underlying 
contract. It further embodies an economic value as the owner of the bill of lading is empow-
ered to dispose of or transfer the goods covered thereby to third parties.316 The issuing bank 
will receive a fee for its document checking services and, in many cases, will be provided 
with the goods serving as security for honouring the letter of credit.317  
If the beneficiary shipped nothing but worthless rubbish, not only would the applicant be hurt 
because he must reimburse the issuing bank without receiving the agreed goods, the issuing 
bank’s security interest in the goods would fail as well. Consequently, Gao points out that the 
balance in the letter of credit scheme is undermined and the faith of the users, upon which the 
letter of credit is based, will fade, as will the commercial utility of the letter of credit, if the 
possibility of abuse or fraud in the letter of credit system is not tackled.318 Kozolchyk argues 
similarly: 
 The certainty of payment of a letter of credit is crucial for those who, as beneficiaries, supply 
their money, goods or services to applicants. The question thus arises: “Why not make the let-
ter of credit draft or demand for payment injunction-proof?” Yet what about the applicant? To 
leave the applicant without a remedy against fraud would equally frustrate the applicant’s ex-
pectations of the letter of credit. After all, why should a good faith applicant agree to procure 
the issuance of a letter of credit and reimburse the issuing bank if the letter of credit becomes 
an automatic unstoppable vehicle for the perpetration of fraud? As is true with other commer-
cial legal institutions, an approach that favors one party at the expense of the other undermines 
the viability of the institution.319 
Some may find it not necessary to protect the applicant and the issuing bank at the cost of 
superseding the autonomy principle by means of a fraud injunction, because each of the latter 
could take action against the beneficiary for fraud. However, this is not considered a valuable 
alternative as the perpetrator of fraud regularly ‘absconds before the fraud or forgery is dis-
                                                             
315 See Article 20(ii) UCP 600. 
316 Kelly-Louw M (2008) 82. 
317 Buckley RP & Gao X (2002) 667. 
318 Buckley RP & Gao X (2002) 667. 
319 Kozolchyk B ‘The Immunization of Fraudulent Procured Letter of Credit Acceptances: All Services Exportacao, Importa-
caco Comercio, S.A. v Banco Bamerindus Do Brazil, S.A. and First Commercial v Gotham Originals’ (1992) 58 Brooklyn Law 
Review 370.  
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covered.320 Shrinking the loophole of the autonomy principle, thus limiting the opportunities 
to abuse the letter of credit working system, maintains the commercial utility of the letter of 
credit by means of upholding the balance of competing interests of the parties involved.321  
3.2 Overview of the Historical Background of the Fraud Rule until Sztejn v Henry 
Schroder Banking Corporation 
The occurrence of fraud is ‘timeless and universal’.322 The international trade community has 
been facing this problem for decades if not for centuries. It is claimed that ‘defrauding banks 
is an activity which is no doubt as old as banking itself’.323 
3.2.1 Pillans and Rose v Van Mierop and Hopkins 
The English case Pillans and Rose v Van Mierop and Hopkins324 is said to be one of the first 
cases in letter of credit law dealing with the matter of fraud. Pillans and Rose (plaintiffs) were 
merchant bankers in Rotterdam. White, an Irish merchant, wanted to draw on Pillans and 
Rose a sum of 800 pounds. Pillans and Rose agreed to accept such draw under the condition 
that White provided security by means of a confirmed credit of a good house in London. Van 
Mierop and Hopkins (defendants), a big London company, confirmed the credit as requested, 
i.e. the defendants undertook to guarantee a pre-existing duty of White to pay Pillans and 
Rose. However, before the bills were drawn on Van Mierop and Hopkins, White went insol-
vent. Subsequently, Van Mierop and Hopkins refused to pay on the grounds that Pillans and 
Rose had provided no consideration for the guarantee, because there was the rule that past 
consideration is not a good consideration.325 
First, a verdict was made in favour of the defendants. On appeal, Lord Mansfield on the 
ground that the transaction was a commercial one326 rejected the defendants’ argument that 
their promise to the plaintiffs was void as the consideration under the transaction was not ap-
propriate.327 However, Lord Mansfield argued that the defendants’ dishonouring of the credit 
could have been justified, if fraud had been involved in the transaction.328 The defendants 
                                                             
320 Ellinger P ‘Documentary Credits and Fraudulent Documents’ in Chinkin CM, Davidson RJ et al.eds. ‘Current Problems of 
International Trade Financing’ (1983) 191. 
321 Gao X (2002) 32; see also Chapter I.2.  
322 Leigh LH ‘The Control of the Commercial Fraud’ (1982) 3. 
323 Jones S ‘Reports on court Cases Dealing with L/C Fraud’ (1990) Vol 5 No 2 DCInsight referred to by Tóth Z (2006) 98. 
324 See Pillans and Rose v Van Mierop and Hopkins (1756) 1035; for a detailed discussion of the case see Gao X (2002) 33-34; 
Kelly-Louw M (2008) 173-174. 
325 Pillans and Rose v Van Mierop and Hopkins (1756) 1035. 
326 Pillans and Rose v Van Mierop and Hopkins (1756) 1035. 
327 Pillans and Rose v Van Mierop and Hopkins (1756) 1038. 
328 Pillans and Rose v Van Mierop and Hopkins (1756) 1036. 
 
 
 
 
 
 39 
argued that White as well as the plaintiffs had fraudulently concealed certain facts from 
them.329 Lord Mansfield rejected that argument stating: 
 If there was any kind of fraud in this transaction, the collusion and mala fides would have 
vacated the [the credit]. But from these letters it seems to me clear, that there was none. [...] 
Both the plaintiffs and White wrote to Van Mierop and Company. They answered, “that they 
would honour the plaintiffs’ draughts.” So that the defendants assent to the proposal made by 
White, and ratify it. And it does not seem at all that the plaintiffs then doubted of White’s suf-
ficiency, or meant to conceal anything from the defendants. (amendments made)330  
Regardless of the fact that the letter of credit at the time of the decision was still in its infancy 
and the fraud rule was not explored in any detail, the decision in Pillans and Rose v Van 
Mierop and Hopkins clearly communicated that fraudulent conduct would not be tolerated in 
letter of credit law.331 
3.2.2 Higgins v Steinharderter  
The parties in the case of Higgins v. Steinharderter332 were in dispute about a purchase of 
walnuts by Higgins, which had to be shipped on or before the 7 November 1918. The parties 
agreed that payment was to be made by a letter of credit issued by Monroe & Co. The plaintiff 
claimed that shipment was not made until December 1918 and that the bill of lading was 
forged and predated to 30 October 1918. The plaintiff brought an action in order to restrain 
Monroe & Co. from honouring the credit. When he informed the issuing bank of the potential 
fraud, the bank replied that it is obliged to effect payment upon presentation of a facially con-
forming bill of lading. An injunction was granted and Judge Finch explained: 
 It is clear that the plaintiff authorized a credit to apply only to a shipment made on or before 
November 7th, and hence, if shipment was made subsequent to that date, a payment made 
against said credit would be unauthorized. It became an unused credit, cancelled by limitation 
of time.’333 
Accordingly, the court’s judgment was not made on the ground of fraud, but rather on the 
breach of the underlying contract and the unauthorised nature of the credit due to the lapse of 
time. Gao assumes that the case was decided at a time when letters of credit were just devel-
                                                             
329 Pillans and Rose v Van Mierop and Hopkins (1756) 1037. 
330 Pillans and Rose v Van Mierop and Hopkins (1756) 1038. 
331 Gao X (2002) 33-34. 
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oping into their modern form and were the fraud rule was still ‘so embryonic’ that not even 
the ‘financial centres like New York’ contemplated the relevance of fraud, even though the 
predating could have been a ‘clear ground for the plaintiff’s pleading’.334 
3.2.3 Societe Metallurgique D’aubrives and Villerupt v British Bank for Foreign Trade 
In the case of Societe Metallurgique D’aubrives and Villerupt v British Bank for Foreign 
Trade335 fraud was neither involved nor was it alleged by the plaintiff. Yet, the court clearly 
indicated that it would have been willing to interfere with the payment had the transaction 
been fraudulent.336 This follows from a statement of Justice Bailhache who mentioned the 
issue of fraud in dicta:337 
 There was a good deal of evidence given as to the actual quality of the iron, and in any action 
against a bank for failure to honour credit for goods which are not in order the question of 
quality only comes in on one or other of two ways. First of all, did the person presenting mis-
describe the goods in such a way as to be guilty of fraud. If that were so, than the bank in re-
fusing to pay would be justified. But nothing of that sort is suggested in this case (italics 
added).338  
However, it remained unclear how the court would have made its judgement had fraud been 
found in the case.339 
3.2.4 Old Colony Trust Co v Lawyers’ Title and Trust Co 
The case of Old Colony Trust Co v Lawyers’ Title and Trust Co340 is similar to the Higgis v 
Steinharderter case, because both cases involved fraudulent documents, all plaintiffs argued 
that the defendants breached their duties under the underlying contract and both courts indi-
cated to allow an interruption of payment under letters of credit in case of fraud.341 However, 
whilst the court in the Higgis v Steinharderter case argued that payment against a fraudulent 
document would be ‘unauthorized’342 the court in Old Colony held  
                                                             
334 Buckley RP & Gao X (2002) 670-671. 
335 Societe Metallurgique v British Bank for Foreign Trade [1922] 11 Lloyds Law Reports 168. 
336 Tóth Z (2006) 100. 
337 Kelly-Louw M (2008) 175. 
338 Societe Metallurgique v British Bank for Foreign Trade [1922] 11 Lloyds Law Reports 170. 
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 [o]bviously, when the issuer of a letter of credit knows that a document, although correct in 
form, is, in point of fact, false or illegal, he cannot be called upon to recognize such document 
as complying with the terms of the letter of credit (emphasis added).343 
3.2.5 Maurice O’Meara Co v National Park Bank of New York 
In the case of Maurice O’Meara Co v National Park Bank of New York344 the parties were in 
dispute about the quality of the goods (newsprint paper) delivered. Although the plaintiff 
(beneficiary) presented documents that complied on their face, the defendant bank refused to 
honour the credit on the ground that a reasonable doubt had arisen in relation to the quality of 
the paper.345 The plaintiff brought an action against the defendant bank for damages suffered 
due to the dishonouring of the credit. The court decided – by means of a majority judgment – 
to the benefit of the plaintiff on the ground that the drafts and accompanying documents were 
the only concern of the defendant bank. The court held that  
 If the drafts, when presented, were accompanied by the proper documents, then it was abso-
lutely bound to make the payment under the letter of credit, irrespective of whether it knew, or 
had reasons to believe, that the paper was not of the tensile strength contracted for [...]. To 
hold otherwise is to read into the letter of credit something, which is not there, and this the 
court ought not to do, since it would impose upon a bank a duty, which in many cases would 
defeat the primary purpose of such letter of credit. This primary purpose is an assurance to the 
seller of merchandise of prompt payment against documents (italics added and amendments 
made).346 
This statement is a clear adherence of the majority judgment to the autonomy principle.347 
Alike the majority judgment, Judge Cardozo affirmed the general rule that it is none of the 
banks business to investigate the performance of the underlying contract. However, Justice 
Cardozo dissented from the majority view by stating: 
 [I]f it [the bank] chooses to investigate and discovers thereby that the merchandise tendered is 
not in truth the merchandise that the documents describe, it may be forced by the delinquent 
seller to make payment of the price irrespective of its knowledge. […] We are to bear in mind 
that this controversy [...] arises between the bank and a seller who has misrepresented the se-
                                                             
343 Old Colony Trust Co v Lawyers’ Title and Trust Co (1924) 297 F 158. 
344 Maurice O’Meara Co v National Park Bank of New York 146 NE 636 (1925); this case is discussed by see Gao X (2002) 37-
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curity upon which advances are demanded. Between parties so situated payment may be re-
sisted if the documents are false.  
 I think we lose sight of the true nature of the transaction when we view the bank as acting 
upon the credit of its customer to the exclusion of all else. It acts not merely upon the credit of 
its customer, but upon the credit also of the merchandise, which is to be tendered as security. 
[...] I cannot accept the statement of the majority opinion that the bank was not concerned with 
any question as to the character of the paper. If that is so, the bales tendered might have been 
rags instead of paper, and still the bank would have been helpless, though it had knowledge of 
the truth, if the documents tendered by the seller were sufficient on their face (italics added 
and amendments made).348 
The reasoning in this case is apparently more sophisticated than in earlier cases and also more 
significant for the development of the fraud rule, because it is not only reflecting that a ‘pay-
ment may be resisted if the documents are false‘ but it also considers the interest of an inno-
cent third party, or a ‘holder of the drafts who has taken them without notice and for value’.349 
Therefore, parallels are drawn to the reasoning of a modern letter of credit fraud case where 
the court generally emphasises the importance of the principle of autonomy before taking into 
account the elements of the fraud rule.350 
3.2.6 Conclusions on the Early Developments of the Fraud Rule 
Although the issue of fraud was first raised in the case of Pillans in the 1760s, it took a long 
time until the cases Higgins, Societe Metallurgique, Old Colony and particularly Maurice 
O’Meara clearly indicated that the documents presented by the beneficiary under a letter of 
credit had to be ‘genuine and honest’ and the issuing bank should not be forced to accept 
documents that it knew to be false or fraudulent. Gao concludes that all the ‘bricks and mortar 
for the building of the fraud rule’ were assembled by the decision of Maurice O’Meara and 
that Sztejn v J. Henry Schroeder Banking Corp helped to build the structure.351 
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3.3 The Landmark Case of Sztejn v Henry Schroder Banking Corporation  
Amongst all letter of credit fraud cases the case of Sztejn v Henry Schroder Banking Corpora-
tion352 is considered the landmark case in the development of the fraud rule in the law of let-
ters of credit.353 The Sztejn case has not only been codified in the 1962 version of the UCC354 
and has been followed in the subsequent fraud cases in the USA but also been referred to and 
cited with approval outside the USA.355 It shaped the fraud rule in ‘virtually all jurisdic-
tions’.356  
3.3.1 Facts 
Sztejn (plaintiff) bought bristles from Transea Traders Ltd. (seller), a company from India. 
The parties agreed to finance the purchase price by a letter of credit. Sztejn asked Henry 
Schroder Banking Corporation (issuer) to issue an irrevocable letter of credit to the benefit of 
Transea (seller and beneficiary). The letter of credit provided that payment shall be made by 
the issuer upon shipment of the agreed goods, the presentation of an invoice and a bill of lad-
ing.357 Transea brought fifty cases of material on board a steamship, procured the documents 
required by the letter of credit, and drew a draft to the order of Chartered Bank (presenting 
bank), which presented the draft to Henry Schroder Banking Corporation for payment along 
with the required documents. Before payment was made, Sztejn filed an action for a judgment 
declaring the letter of credit and draft thereunder null and void, and for an injunctive relief to 
prevent the issuer from paying the draft, alleging that the beneficiary had filled the cases with 
cowhair, other worthless material and rubbish with the intent to simulate genuine merchandise 
and defraud the plaintiff.358 Sztejn further claimed that the presenting bank was merely a col-
lecting bank for the seller, not an innocent holder of the draft for value. Chartered Bank insti-
tuted a motion to dismiss the supplemental complaint action of Sztejn on the ground that it 
failed to state a cause of action because ‘the Chartered Bank is only concerned with the 
documents and on their face these conform to the requirements of the letter of credit.’359 
                                                             
352 Sztejn v Henry Schroder Banking Corporation 31 NYS 2d 631 (1941); see comprehensive discussion of this case by Gao X 
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3.3.2 The Judgement 
For the purpose of hearing the motion, Justice Shientag of the Supreme Court of New York 
County assumed that all allegations in the complaint were true, namely, that  
 Transea was engaged in a scheme to defraud the plaintiff [Sztejn] [...], that the merchandise 
shipped by Transea is worthless rubbish and that the Chartered Bank is not an innocent holder 
of the draft for value but is merely attempting to procure payment of the draft for Transea's ac-
count (amendments made).360 
The Court rejected Chartered Bank's motion to dismiss the plaintiff's complaint, which was 
based on the allegation that fraud had been commenced, on the ‘established’ fact that fraud 
had been committed in the transaction, and ruled in favour of Sztejn. Before reaching his de-
cision, Justice Shientag underlined the significance of the principle of autonomy in letter of 
credit law, which is to ‘preserve the efficiency of the letter of credit as an instrument for the 
financing of trade’ and ‘to furnish the seller with a ready means of obtaining prompt payment 
for his merchandise’. He further indicated that 
 [i]t would be a most unfortunate interference with business transactions if a bank before hon-
oring drafts drawn upon it was obliged or even allowed to go behind the documents, at the re-
quest of the buyer and enter into controversies between the buyer and the seller regarding the 
quality of the merchandise shipped. If the buyer and the seller intended the bank to do this 
they could have so provided in the letter of credit itself, and in the absence of such a provision, 
the court will not demand or even permit the bank to delay paying drafts which are proper in 
form (amendments made).361 
Subsequently, however, Justice Shientag gave reasons as to why the principle of autonomy 
has to be superseded in cases of fraud: 
 Of course, the application of [the principle of independence] presupposes that the documents 
accompanying the draft are genuine and conform in terms to the requirements of the letter of 
credit [...]. However, I believe that a different situation is presented in the instant action. This 
is not a controversy between the buyer and seller concerning a mere breach of warranty re-
garding the quality of the merchandise; on the present motion, it must be assumed that the 
seller has intentionally failed to ship any goods ordered by the buyer. In such a situation, 
where the seller’s fraud has been called to the bank’s attention before the drafts and documents 
have been presented for payment, the principle of the independence of the bank’s obligation 
                                                             
360 Sztejn v Henry Schroder Banking Corporation 31 NYS 2d 631 (1941) 633. 
361 Sztejn v Henry Schroder Banking Corporation 31 NYS 2d 631 (1941) 633. 
 
 
 
 
 
 45 
under the letter of credit should not be extended to protect the unscrupulous seller. [...] Al-
though our courts have used broad language to the effect that a letter of credit is independent 
of the primary contract between the buyer and seller, that language was used in cases concern-
ing alleged breaches of warranty; no case has been brought to my attention on this point in-
volving an intentional fraud on the part of the seller which was brought to the bank’s notice 
with the request that it withhold payment of the draft on this account (italics added; citations 
omitted; amendments made).362 
It is remarkable that Justice Shientag not only established the basis upon which the payment 
under the letter of credit should be stopped in case of fraud, but also well considered the inter-
ests of the other parties involved, the issuing bank and the presenting bank. He held that the 
fraudulent conduct of the seller might also work to the disadvantage of the issuing bank’s se-
curity interest:363 
 While the primary factor in the issuance of the letter of credit is the credit standing of the 
buyer, the security afforded by the merchandise is also taken into account. In fact, the letter of 
credit requires a bill of lading made out to the order of the bank and not the buyer. Although 
the bank is not interested in the exact detailed performance of the sales contract, it is vitally in-
terested in assuring itself that there are some goods represented by the documents.364 
With regard to the interest of the Chartered Bank, Justice Shientag continued: 
 No hardship will be caused by permitting the bank to refuse payment where fraud is claimed, 
where the merchandise is not merely inferior in quality but consists of worthless rubbish, 
where the draft and the accompanying documents are in the hands of one who stands in the 
same position as the fraudulent seller, where the bank has been given notice of the fraud be-
fore being presented with the drafts and documents for payment, and where the bank itself 
does not wish to pay pending an adjudication of the rights and obligations of the other parties. 
[...] On this motion only the complaint is before me and I am bound by its allegation that the 
Chartered Bank is not a holder in due course but is a mere agent for collection for the account 
of the seller charged with fraud. Therefore, the Chartered Bank's motion to dismiss the com-
plaint must be denied. If it had appeared from the face of the complaint that the bank present-
ing the draft for payment was a holder in due course, its claim against the bank issuing the let-
ter of credit would not be defeated even though the primary transaction was tainted with fraud 
(italics added; citations omitted).365 
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4. SIGNIFICANCE OF SZTEJN FOR THE FURTHER DEVELOPMENT OF 
THE FRAUD RULE 
The Sztejn case has provided a clear guidance for future fraud cases as it dealt with a typical 
fraud situation.366 It illustrated how a frustrated applicant, who has been defrauded by a dis-
honest beneficiary, can rely on the fraud rule to protect its interest. According to Sztejn the 
following conditions apply:367 
(1) A letter of credit may be dishonoured only in cases of fraud, not upon a mere (allega-
tion of) breach of contract. 
(2) A letter of credit may be dishonoured when fraud is proven or established, not upon 
mere allegation of fraud.  
(3) However, the credit should be honoured in accordance with its terms, notwithstanding 
the existence of the proven fraud, if a holder in due course or a presenter with similar 
status makes demand for payment. 
Notwithstanding the ground breaking influence of the Sztejn case for the development of the 
fraud rule and regardless of the fact that the above principles have been adopted in many ju-
risdictions in the common law world,368 it has to be noted that the complaints and allegations 
made by Sztejn were deemed to be true and the court took those allegations as established 
facts, as the matter came before the court on a motion to dismiss.369 Thus, issues such as the 
extent and onus of proof and the standard or degree of fraud370 in the application of the fraud 
rule were avoided, which comprises the restriction of the Sztejn case.371 
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CHAPTER FOUR 
COMPARATIVE LAW PERSPECTIVE ON THE APPLICATION OF 
THE FRAUD RULE AND REFLECTIONS ON THE ADVANTAGES 
AND DISADVANTAGES OF IMPLEMENTING STANDARD RULES AT 
INTERNATIONAL LEVEL 
 
1. INTRODUCTION 
Whilst many legal problems are the same wherever they occur,372 the solution of such prob-
lems often deviates from jurisdiction to jurisdiction.373 To improve such problems, it seems to 
be inevitable to examine the different approaches at international level. The fraud rule is a 
perfect example for this assumption. English case law for instance is mainly based on devel-
opments in the USA, e.g. in the English landmark case of United City Merchants (Investment) 
Limited v Royal Bank of Canada374, the courts heavily relied on the American case of Sztejn v 
Henry Schroder Banking Corporation. English case law in turn is of major significance375 to 
the law of the Republic of South Africa because it is influential on the South African judici-
ary.376 However, a comparative law perspective on the development of the fraud rule under 
the laws of the USA, the UK and the RSA will show that although the legal systems of the 
comparators are to some degree comparable, there are nevertheless significant deviations as 
regards the application of the fraud rule. This leads to legal uncertainties, which again can be 
harmful for the letter of credit as significant payment method in international trade.  
This chapter gives a general overview of the basic principles and the main differences regard-
ing the application of the fraud rule under the jurisdictions of the USA, the UK and the 
RSA.377 This chapter will also reflect on the advantages and disadvantages of standard rules 
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and guidelines for the application of the fraud rule, in order to prevent fraud at international 
level. 
2. THE FRAUD RULE ACCORDING TO AMERICAN LAW 
In the USA, the fraud rule was developed in three phases: the pre-UCC position, the Prior 
UCC Article 5 position, and the Revised UCC Article 5 position.378 
2.1 The Pre-UCC Position 
The pre-UCC position was dominated by the Sztejn case, which has already been discussed in 
detail in Chapter III.379 
2.2 The Prior UCC Article 5 Position 
The fraud rule developed from Sztejn and was later codified in prior UCC Article 5 section 5-
114(2)380 which reads as follows: 
 Unless otherwise agreed when documents appear on their face to comply with the terms of a 
credit but a required document does not in fact conform to the warranties made on negotiation 
or transfer of a document of title (Section 7-507) or of a certificated security (Section 8-108) 
or is forged or fraudulent or there is fraud in the transaction: 
 (a) the issuer must honor the draft or demand for payment if honor is demanded by a negotiat-
ing bank or other holder of the draft or demand which has taken the draft or demand under the 
credit and under circumstances which would make it a holder in due course (Section 3-302) 
and in an appropriate case would make it a person to whom a document of title has been duly 
negotiated (Section 7-502) or a bona fide purchaser of a certificated security (Section 8-302); 
and 
                                                                                                                                                                                              
prehensive and well appreciated study on the fraud rule provides Gao X ‘The Fraud Rule in the Law of Letters of Credit: A 
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 (b) in all other cases as against its customer, an issuer acting in good faith may honor the draft 
or demand for payment despite notification from the customer of fraud, forgery or other defect 
not apparent on the face of the documents but a court of appropriate jurisdiction may enjoin 
such honor (italics added). 
Gao considers the codification of the fraud rule in the UCC Article 5 more significant than the 
Sztejn case itself for the following reasons:381 (i) The victims of letter of credit fraud could 
effectively protect their interest by using the ‘weapon of the fraud rule’ as codified in UCC 
Article 5 instead of having to rely on other principles such as the law of contracts (as in the 
case of Higgins v. Steinharderter382); or by arguing that the documents were non-conforming 
(as in the case of Old Colony Trust Co v Lawyers’ Title and Trust Co383); (ii) Section 5-
114(2)(b) indicates when to apply the fraud rule, namely if (a) ‘documents appear on their 
face to comply with the terms of a credit but a required document [...] is forged [...] or there is 
fraud in the transaction’ and (b) ‘fraud was brought to the attention of the issuer’. However, 
Gao also indicates that the prior UCC Article 5 was not flawless as it did not provide ‘a hint 
as to what type of fraud gave the bank an option to pay or not to pay’.384 As a consequence, 
different ‘standards of fraud’385 were applied in subsequent court decisions, which led to con-
fusion among courts and letter of credit users.386 
Another problem with the prior UCC Article 5 was that the fraud rule should be applied 
‘when [...] a required document [...] is forged or fraudulent or there is fraud in the transac-
tion’.387 The phrase ‘fraud in the transaction’ was rather vague, because it was not apparent 
whether the ‘transaction’ referred to the letter of credit, to the underlying contract or to 
                                                             
381 Gao X (2002) 43. 
382 Higgins v. Steinharderter [1919] 175 NYS 279. 
383 Old Colony Trust Co v Lawyers’ Title and Trust Co (1924) 297 F 152. 
384 Gao X (2002) 43; see also West Virginia Hous. Dev. Fund v Sroka, 415 F. Supp. 1107 (W.D. Pa. 1976) 1114. 
385 These standards are summarised and discussed by Gao X & Buckley RP (2003) 298 et seq; e.g. ‘egregious fraud’, which 
was used to denote very serious misconduct (Intraworld Industries v Girard Trust Bank 336 A.2d 316 (Pa.1975)); ‘intentional 
fraud’ (NMC Enterprises v Columbia Broadcasting System, Inc. 14 U.C.C. REP. SERV. 1427 (N.Y.Sup. Ct. 1974); American Bell 
International v Islamic Republic of Iran 474 F. Supp. 420 (S.D.N.Y. 1979)); ‘letter of credit fraud’ was a dissociation from the 
‘common law fraud’, the elements of which were considered significantly different and not suitable for letter of credit 
transactions (Emery-Waterhouse Co v Rhode Island Hospital Trust National Bank 757 F.2d 399 (1st Cir.1985)); the term 
‘flexible standard’ was used in United Bank Ltd v Cambridge Sporting Goods Corp (392 N.Y.S.2d 265, 271 (N.Y. 1976) were 
the court held that ‘the drafters of section 5-114 (...) have eschewed a dogmatic approach and adopted a flexible standard 
to be applied as (...) [i]t can be difficult to draw a precise line between cases involving breach of warranty (...) and outright 
fraudulent practices  on the part of the seller’; the standard of ‘constructive fraud’ was suggested in Dynamics Corporation 
of America v The Citizens and Southern Bank (356 F. Supp. 991 (N.D Ga. 1973) 999)  were the court held that fraud ‘includes 
all acts, omissions and concealments, which involve a breach of legal or equitable duty, trust, or confidence, justly reposed, 
and are injurious to another, or by which an undue and unconscious advantage is taken of another. This standard was re-
jected, as it was ‘unquestionable to low’ and ultimately vitiated the reliability and commercial utility of the letter of credit 
(see Gao X & Buckley RP (2003) 309). 
386 Buckley RP & Gao X (2002) 684. 
387 See Prior UCC Article 5 section 5-114(2). 
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both.388 Dolan took the position that courts should limit their examination of fraud to the letter 
of credit transaction on the ground that opening the ‘inquiry would yield decisions corrosive 
of independent obligations’.389 To underline this position, Dolan referred to the case of Asbury 
Park & Ocean Grove Bank v National City Bank390 where Justice Shientag, who also made 
the decision in the Sztejn case, expressed his concern that an inquiry into the underlying trans-
action might jeopardise the letter of credit, because ‘the efficiency of the letter of credit as an 
instrument for financing trade is the primary consideration’.391 However, Dolan himself con-
cluded that according to the predominant position not only in the USA (especially in the 
Sztejn case) but also in other common law and civil law jurisdictions, the underlying transac-
tion is also generally open to the fraud inquiry.392 This applies particularly due to the fact that 
the prior UCC Article 5 made a clear distinction between documents that are fraudulent, and 
fraud that is present in the underlying transaction. The term ‘fraud in the transaction’ is appar-
ently used as a ‘flexible standard to be applied as the circumstances of a particular situation 
mandate’.393 
2.3 Revised UCC Article 5 
The Prior UCC Article 5 was revised in 1995 to rectify the ‘weaknesses, gaps, and errors in 
the original statute which compromise its relevance’ and to meet the challenges of the con-
stant development of letters of credit.394 The fraud rule is now embodied in Article 5 section 
5-109 UCC which reads as follows: 
 (a) If a presentation is made that appears on its face strictly to comply with the terms and con-
ditions of the letter of credit, but a required document is forged or materially fraudulent, or 
honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or 
applicant: 
 (1) the issuer shall honor the presentation, if honor is demanded by (i) a nominated 
person who has given value in good faith and without notice of forgery or material 
fraud, (ii) a confirmer who has honored its confirmation in good faith, (iii) a holder in 
due course of a draft drawn under the letter of credit which was taken after acceptance 
by the issuer or nominated person, or (iv) an assignee of the issuer's or nominated per-
                                                             
388 See Kelly-Louw M (2008) 216. 
389 See Dolan JF (2006) 488. 
390 Asbury Park & Ocean Grove Bank v National City Bank 35 N.Y.S.2d 985 (Sup. Ct. 1942).  
391 There is further case law in support of that position, e.g. Dynamics Corporation of America v The Citizens and Southern 
Bank, 356 F. Supp. 991 (N.D Ga. 1973); Intraworld Industries v Girard Trust Bank 336 A.2d 316 (Pa.1975).  
392 Dolan JF (2006) 489. 
393 See United Bank Ltd v Cambridge Sporting Goods Corp (392 N.Y.S.2d 265 (N.Y. 1976) 271. 
394 See Gao X (2002) 45. 
 
 
 
 
 
 51 
son's deferred obligation that was taken for value and without notice of forgery or ma-
terial fraud after the obligation was incurred by the issuer or nominated person; and 
 (2) the issuer, acting in good faith, may honor or dishonor the presentation in any other 
case. 
 (b) If an applicant claims that a required document is forged or materially fraudulent or that 
honor of the presentation would facilitate a material fraud by the beneficiary on the issuer or 
applicant, a court of competent jurisdiction may temporarily or permanently enjoin the issuer 
from honoring a presentation or grant similar relief against the issuer or other persons only if 
the court finds that: 
 (1) the relief is not prohibited under the law applicable to an accepted draft or deferred 
obligation incurred by the issuer; 
 (2) a beneficiary, issuer, or nominated person who may be adversely affected is ade-
quately protected against loss that it may suffer because the relief is granted; 
 (3) all of the conditions to entitle a person to the relief under the law of this State have 
been met; and 
 (4) on the basis of the information submitted to the court, the applicant is more likely 
than not to succeed under its claim of forgery or material fraud and the person de-
manding honor does not qualify for protection under subsection (a)(1) (italics added). 
The Revised UCC Article 5 section 5-109 significantly changed the fraud rule395; it was fine-
tuned in several respects.396 The key changes are: 
Section 5-109 states that, when fraud is found, the normal operation of a letter of credit may 
be disrupted in two different ways: the issuer may refuse to honour a presentation397, and the 
applicant may ask a court to prohibit the payment or presentation.398  
Further, section 5-109 addresses two of the most controversial issues regarding the application 
of the fraud rule. First, the ‘standard of fraud’, which requires fraud to be ‘material’, and the 
concept of fraud, as the section clarifies that the fraud within its meaning includes fraud in the 
underlying contract.399 This is particularly pointed out in the Official Comment 2 on the Re-
                                                             
395 For more details see Gao X (2002) 45 et seq.; Gao X & Buckley RP (2003) 315 et seq.; Kelly-Louw M (2008) 222 et seq. 
396 See Buckley RP & Gao X (2002) 686. 
397 Section 5-109(a)(2); see also Official Comment 2 on Revised UCC Article 5 section 5-109. 
398 Section 5-109(b); Gao X (2002) 46. 
399 See Kelly-Louw M (2008) 222 who refers to the Official Comment 1 on the Revised UCC Article 5, which read: ‘This re-
codification makes clear that fraud must be found either in the documents or must have been committed by the beneficiary 
on the issuer or applicant.’ 
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vised UCC Article 5 that states that ‘[...] courts must examine the underlying contract when 
there is an allegation of material fraud [...]’. 
Moreover, section 5-109(a)(1) now names four types of parties to whom the fraud rule does 
not apply, namely (i) a nominated person who has given value in good faith and without no-
tice of the fraud; (ii) a confirmer who has honoured its confirmation in good faith; (iii) a 
holder in due course of a draft drawn under the letter of credit which was taken after accep-
tance by the issuer or nominated person; and (iv) an assignee of the issuer’s or nominated 
person’s deferred obligation that was taken for value and without notice of forgery or material 
fraud after the obligation was incurred by the issuer or nominated person. 
Unlike the prior UCC Article 5 section 5-114(2), which named three groups of parties to be 
protected under the fraud rule, only one of which proved to be relevant, all four groups named 
under the revised UCC Article 5, section 5-109 are relevant for the fraud rule, which has been 
considered a ‘great improvement’.400 
Finally, section 5-109(b) specifies four prerequisites that must be met when a court issues an 
injunction. They serve to decrease the frequency with which the fraud rule has been used 
since the late 1970s and indicate that the ‘standard for injunctive relief is high’ under the re-
vised UCC Article 5401 and that the burden remains with the applicant ‘to show by evidence 
and not by mere allegation’ that the relief is warranted.402  
2.4 Conclusion on the Position of the USA Regarding the Fraud Rule  
According to the revised UCC Article 5, in the United States the fraud rule provides for the 
following:403  
(1) When fraud is involved in a letter of credit transaction payment can be stopped either 
because the issuer dishonours the presentation404 or by way of a court order, provided 
that the following four procedural conditions are met: (i) the relief is not prohibited 
under applicable law; (ii) any adversely affected person must be adequately protected 
against any loss; (iii) all conditions to entitle a person to the relief have been met; (iv) 
                                                             
400 Buckley RP & Gao X (2002) 687. 
401 See Official Comment 4 to section 5-109. 
402 Gao X (2002) 47.  
403 Gao X (2010) 59. 
404 Article 5 § 5-109(a)(2) UCC (1995).   
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the applicant is more likely than not to succeed under its claim of forgery or material 
fraud.405 
(2)  The applicant or any other person who wants to prevent the honouring of the credit has 
established ‘material’ fraud.406 
(3) The demand for payment is not made by an innocent party such as (i) a nominated 
person who has given value in good faith without notice of fraud; (ii) a confirmer, who 
made its confirmation in good faith; (iii) a holder in due course; or (iv) an assignee of 
the issuer’s or nominated person’s deferred obligation that was taken for good value 
and without notice of fraud.407  
The fraud rule as set forth in the revised UCC Article 5 section 5-109 not only restates the 
three basic principles of the fraud rule established in the Sztejn408 case but also significantly 
improves the findings in this case in a number of respects. It is therefore referred to as the 
‘most comprehensive code of the fraud rule in the law of letters of credit in the common law 
world.409 
3. THE FRAUD RULE ACCORDING TO ENGLISH LAW 
The UK has not codified the fraud rule. Yet it is also generally acknowledged in the UK.410 
However, the English courts have traditionally been very reluctant to interfere with the prin-
ciple of autonomy and have adopted a consistent and strict approach towards the application 
of the fraud rule.411 In the following, some of the leading English cases will be discussed in 
order to identify the core elements of the fraud rule under English law. 
3.1 Hamzeh Malas and Sons v British Imex Industries Ltd  
In Hamzeh Malas and Sons v British Imex Industries Ltd the Court of Appeal explained the 
general – narrow – approach of English courts as regards the application of the fraud rule: 
 [I]t seems to be plain enough that the opening of a confirmed letter of credit constitutes a bar-
gain between the banker and the vendor of the goods, which imposes upon the banker an abso-
lute obligation to pay, irrespective of any dispute there may be between the parties as to 
                                                             
405 Article 5 § 5-109(b) UCC (1995). 
406 Article 5 § 5-109(a)-(b) UCC (1995). 
407 Article 5 § 5-109(a)(1) UCC (1995). 
408 See Chapter III.2.3.3. 
409 Kelly-Louw M (2008) 242. 
410 Zhang Y (2011) 77.  
411 Gao X (2002) 48.  
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whether the goods are up to contract or not. An elaborate commercial system has been built 
up on the footing that bankers' confirmed credits are of that character, and, in my judgment, it 
would be wrong for this court in the present case to interfere with that established practice 
[...] That system [...] would break down completely if a dispute as between the vendor and the 
purchaser was to have the effect of “freezing,” if I may use that expression, the sum in respect 
of which the letter of credit was opened (italics added; amendments made).412 
3.2 Harbottle (RD) (Mercantile) Ltd v National Westminster Bank Ltd 
Judge Kerr further explained this strict approach in the case of Harbottle (RD) (Mercantile) 
Ltd v National Westminster Bank Ltd: 
 It is only in exceptional cases that the courts will interfere with the machinery of irrevocable 
obligations assumed by banks. They are the life-blood of international commerce. Such obli-
gations are regarded as collateral to the underlying rights and obligations between the mer-
chants at either end of the banking chain. Except possibly in clear cases of fraud of which the 
banks have notice, the courts will leave the merchants to settle their disputes under the con-
tracts by litigation or arbitration as available to them or stipulated in the contracts [...] Other-
wise, trust in international commerce could be irreparably damaged (italics added; amend-
ments made).413 
3.3 Edward Owen Engineering Ltd v Barclays Bank International Ltd 
Maintaining this narrow approach towards the application of the fraud rule, in Edward Owen 
Engineering Ltd v Barclays Bank International Ltd the court imposed a great burden of proof 
on the plaintiff in order to invoke the fraud rule.414 Although with reference to the Sztejn case 
the court clearly acknowledged the circumstances in which the fraud rule applies, Lord Justice 
Brown concluded that the 
 exception is that where the documents under the credit are presented by the beneficiary him-
self and the bank knows when the documents are presented that they are forged or fraudulent, 
the bank is entitled to refuse payment.415 
                                                             
412 Hamzeh Malas and Sons v British Imex Industries Ltd [1958] 2 QB 129. 
413 Harbottle (RD) (Mercantile) Ltd v National Westminster Bank Ltd [1978] 1 QB 146. 
414 See Edward Owen Engineering Ltd v Barclays Bank International Ltd. and Another [1978] 1 QB 159 (CA) (published in 
[1978] 1 Lloyd’s Law Reports 166 (CA); and [1978] All ER 976 (CA)]; see also Harbottle (RD) (Mercantile) Ltd v National 
Westminster Bank Ltd [1978] 1 QB 146; [1977] 2 All ER 862 (CA); Bolivinter Oil SA v Chase Manhatten Bank, Commercial 
Bank of Syria and General Company of Homes Refinery [1984] 1 Lloyd’s Law Reports 251 (CA); see Kelly-Louw M (2008) 184 
referring to above cases; and Gao X (2002) 48.  
415 Edward Owen Engineering Ltd v Barclays Bank International Ltd. and Another [1978] All ER 982. 
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The court nevertheless narrowed the scope of the application of the fraud rule, as Lord Justice 
Geoggery Lane observed that 
 ‘the only circumstances which would justify the bank not complying with the demand [...] is 
this, if it had been clear and obvious to the bank that the buyer had been guilty of fraud (em-
phasis added (italics added; amendments made).416 
3.4 Discount Records Ltd. v Barclays Bank Ltd 
The difficulty of meeting this high standard of proof was shown in the case of Discount Re-
cords Ltd. v. Barclays Bank Ltd417, probably the first English case to cite and approve 
Sztejn:418 
An English buyer (plaintiff) entered into a contract with a French seller to purchase gramo-
phone records and cassettes. The buyer applied with Barclays Bank (issuing bank and defen-
dant) to open a documentary credit for the benefit of the seller. The seller shipped goods as-
serting to be the agreed goods, and tendered the draft with documents regular on their face to 
the confirming bank in Paris, which accepted the draft. On arrival, the buyer checked the 
goods in the presence of a representative of the issuing bank, who in court revealed that most 
of the goods were either ‘rubbish’ or not as ordered and that the latter were either rejects or 
unsalable. By referring to Sztejn, the buyer attempted to enjoin the issuing bank from honour-
ing the credit on the ground that the seller perpetrated a fraud.419 
Judge Megarry of the Chancery Division rejected the buyer’s claim stating that the case dif-
fered from Sztejn. He stressed that in Sztejn the proceedings consisted of a motion to dismiss 
the formal complaint on the ground that it disclosed no cause of action, which was why the 
court could assume that the facts stated in the complaint were true. The complaint alleged 
fraud; hence the court was dealing with a case of established fraud. To the contrary, in the 
present case there was no established fraud but ‘merely an allegation of fraud’. Therefore, 
Judge Megarry held that the defendants, who were not concerned with that matter, had under-
standably adduced no evidence on the issue of fraud. The Judge stressed that it seemed 
unlikely that any action to which the seller was not a party would contain the evidence re-
quired resolving this issue. Therefore, Judge Megarry found that this was a case in which 
                                                             
416 Edward Owen Engineering Ltd v Barclays Bank International Ltd. and Another [1978] All ER 986. 
417 Discount Records Ltd. v Barclays Bank Ltd [1975] 1 Llyod’s Law Reports 444 (Ch D); see Gao X (2002) 49 for a detailed 
discussion of the case. 
418 Zhang Y (2011) 80. 
419 Discount Records Ltd v Barclays Bank Ltd [1975] 1 Llyod’s Law Reports 444-446. 
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fraud was alleged but not established.420 In accordance with the case law in the UK as stated 
above, Judge Megarry pointed out that he would be reluctant to interfere with bankers’ irrevo-
cable credits unless a sufficiently grave cause was shown, as it would gravely impair the reli-
ance which was placed on such credits, especially in the sphere of international banking.421 
It is quite remarkable that the court found there was no established fraud but merely an allega-
tion of fraud although the buyer obtained its evidence in the presence of a third party, demon-
strating that most of the shipment was either rubbish or empty cartons. It is concluded that 
with this approach, obtaining an injunction to prevent the payment of a letter of credit is prac-
tically impossible in most cases in England, despite the fact that English courts claim that they 
‘will not allow their process to be used by a dishonest person to carry out a fraud’.422 
However, the court in Discount Records Ltd. v Barclays Bank Ltd also considered that the 
payment of the bank did not affect the buyer’s interest because if the bank had wrongly paid 
the seller, the buyer could still demand damages from the bank.423 This line of reasoning 
meets the common law practice that a court will not issue an injunction unless it is an absolute 
and final remedy, and unless the applicant has no other legal recourse.424 However, as a con-
sequence, the bank finds itself in a difficult situation, because if it refuses to pay without suf-
ficient evidence of fraud, the bank is likely to be sued by the seller, but if it pays out in case of 
fraud, the buyer may not reimburse it.425 
3.5 United City Merchants (Investment) Limited v Royal Bank of Canada  
The most prominent English case on the fraud rule is the case United City Merchants (Invest-
ment) Limited v Royal Bank of Canada.426 The bank refused to honour the letter of credit on 
the grounds that the bill of lading had been fraudulently pre-dated by a third party, namely the 
shipping agent. The seller had no knowledge of it. The beneficiary brought an action against 
the confirming bank for wrongfully refusing to honour the letter of credit.427 The beneficiary 
                                                             
420 Discount Records Ltd v Barclays Bank Ltd [1975] 1 Llyod’s Law Reports 447. 
421 Discount Records Ltd v Barclays Bank Ltd [1975] 1 Llyod’s Law Reports 448. 
422 Gao X (2002) 49-50 referring to the case of United City Merchants (Investment) Limited v Royal Bank of Canada [1982] 2 
All E.R. 720.  
423 Discount Records Ltd. v. Barclays Bank Ltd [1975] 1 Llyod’s Law Reports 448. 
424 See Zhang Y (2011) 81. 
425 See Zhang Y (2011) 81. 
426 United City Merchants (Investment) Limited v Royal Bank of Canada [1979] 1 Lloyd's Law Reports 267 (QB); on Appeal 
[1982] Q.B. 208; [1981] 3 W.L.R. 242; [1981] 3 All E.R. 142; [1981] 1 Lloyd's Rep. 604; reversed by House of Lords [1983] 1 
A.C. 168; [1982] 2 W.L.R. 1039; [1982] 2 All E.R. 720; [1982] 2 Lloyd's Rep. 1; [1982] Com. L.R. 142; for a comprehensive 
discussion of this case see Gao X (2002) 121-134; see also Kelly-Louw M (2008) 187-190 with further references.  
427 United City Merchants (Investment) Limited v Royal Bank of Canada [1983] 1 A.C. 168 at 180-182.  
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succeeded before the Queen’s Bench Division where Justice Mocatta applied the fraud rule on 
the principle of ex turpi causa non-oritur action.428  
The Court of Appeal applied a ‘half-way house’ position429 namely that as the date stamp was 
false, the bill of lading was a nullity and therefore the bank was entitled to refuse payment.430  
The case finally went to the House of Lords, which held that the fraud exception did not apply 
in this case. The leading judgment of Lord Diplock strongly acknowledged the principle of 
autonomy: 
 [T]he parties [...] ‘deal in documents and not in goods’ [...] If, on their face, the documents 
presented to the confirming bank by the seller conform with the requirements of the credit as 
notified to him by the confirming bank, that bank is under a contractual obligation to the seller 
to honour the credit, notwithstanding that the bank has knowledge that the seller at the time of 
presentation of the conforming documents is alleged by the buyer to have, and in fact has al-
ready, committed a breach of his contract with the buyer for the sale of the goods to which the 
documents appear on their face to relate, that would have entitled the buyer to treat the con-
tract of sale as rescinded and to reject the goods and refuse to pay the seller the purchase price. 
The whole commercial purpose for which the system of confirmed irrevocable documentary 
credits has been developed in international trade is to give to the seller an assured right to be 
paid before he parts with control of the goods that does not permit of any dispute with the 
buyer as to the performance of the contract of sale being used as a ground for non-payment or 
reduction or deferment of payment [...] (emphasis added; amendments made).431 
Lord Diplock also clearly acknowledged the fraud rule: 
 To this general statement of principle [of independence] [...] there is one established excep-
tion: that is, where the seller, for the purpose of drawing on the credit, fraudulently presents to 
the confirming bank documents that contain, expressly or by implication, material representa-
tions of fact that to his knowledge are untrue. Although there does not appear among the Eng-
lish authorities any case in which this exception has been applied, it is well established in the 
American cases of which the leading or “landmark” case is Sztejn v. J. Henry Schroder Bank-
ing Corporation. [...] The exception for fraud on the part of the beneficiary seeking to avail 
himself of the credit is a clear application of the maxim ex turpi causa non oritur actio or, if 
                                                             
428 United City Merchants (Investment) Limited v Royal Bank of Canada [1979] 1 Lloyd's Law Reports 267 (QB). 
429 Jack R, Malek A & Quest D ‘Documentary Credits - The Law and Practice of Documentary Credits Including Standby Cred-
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plain English is to be preferred, “fraud unravels all.” The courts will not allow their process to 
be used by a dishonest person to carry out a fraud (italics added; amendments made).432  
Hence, whether the beneficiary knew about the fraud became the key factor in determining 
whether or not to apply the fraud exception in this case.433 As the beneficiary was not aware 
that the bill of lading had been fraudulently pre-dated by the shipping agents, it did not par-
ticipate in the fraud; as a consequence, the fraud rule did not apply.434 
3.6 United Trading Corporation SA and Murray Clayton Ltd v Allied Arab Bank Ltd 
The ‘sole realistic inference’ test as laid down in United Trading Corporation SA and Murray 
Clayton Ltd v Allied Arab Bank Ltd435 has become the generally accepted formula for the 
standard evidence that is required in order to establish fraud.436 The ordinary standard of proof 
in civil law cases is that of the balance of probabilities.437 This also applies in a case of fraud, 
however, the court weighs the evidence with due regard to the gravity of the particular allega-
tions.438 As regards cases of fraud, a very high degree of probability is required.439 In United 
Trading Corporation SA and Murray Clayton Ltd v Allied Arab Bank Ltd, Lord Justice Ack-
ner specified the standard of evidence as follows: 
 The evidence of fraud must be clear, both as to the fact of fraud and as to the bank’s knowl-
edge. The mere assertion or allegation of fraud would not be sufficient. [...] We would expect 
the Court to require strong corroborative evidence of the allegation, usually in the form of 
contemporary documents, particularly those emanating from the buyer. In general, for the evi-
dence of fraud to be clear, we would also expect the buyer to have been given an opportunity 
to answer the allegation and to have failed to provide any, or any adequate answer in circum-
stances where one could properly be expected. If the Court considers that on the material be-
                                                             
432 United City Merchants (Investment) Limited v Royal Bank of Canada [1983] 1 A.C. 168 at 183 F-184 B; see also Buckley RP 
& Gao X (2002) 688-689.  
433 For further discussion see Zhang Y (2011) 85. 
434 See Kelly-Louw M (2008) 189. 
435 United Trading Corporation SA and Murray Clayton Ltd v Allied Arab Bank Ltd [1985] 2 Lloyd’s Law Reports 554 (CA). 
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fore it the only realistic inference to draw is that of fraud, then the seller would have made out 
a sufficient case of fraud (italics added; amendments made).440 
3.7 Conclusion on the Position of the UK Regarding the Fraud Rule 
In general it can be observed that, under the laws of the UK and contrary to the laws of the 
USA, the fraud is quite narrow and strict, as the autonomy principle is regarded paramount.441 
The fraud rule generally provides for the following: 
(1) The plaintiff must establish the existence of ‘clear’ and ‘obvious’ fraud of which the 
issuer of the credit must be aware, in order to invoke the fraud rule442. A mere allega-
tion of fraud does not suffice443. 
(2) The beneficiary must know of the fraud at the time of the presentation, as it would 
otherwise not be a party of the fraud.444 
(3) To prove fraud the fraud and the bank’s knowledge thereof, strong corroborative evi-
dence of the allegation is required, usually in the form of contemporary documents, 
particularly emanating from the buyer. If the bank on that basis considered fraud the 
only realistic inference to draw, then the seller would have made out a sufficient case 
of fraud.445 
4. THE FRAUD RULE ACCORDING TO SOUTH AFRICAN LAW 
South African courts also acknowledge the fraud rule. However, there have only been a few 
reported South African court decisions.446 
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443 See Discount Records Ltd. v. Barclays Bank Ltd [1975] 1 Llyod’s Law Reports 448. 
444 See United City Merchants (Investment) Limited v Royal Bank of Canada [1983] 1 A.C. 184. 
445 See United Trading Corporation SA and Murray Clayton Ltd v Allied Arab Bank Ltd [1985] 2 Lloyd’s Law Reports 561. 
446 See Phillips and another v Standard Bank of South Africa Ltd and others (1985) (3) SA 301 (W) (see Dijkman JH ‘The 
Autonomy Principle in Documentary Letter of Credit Transactions: The First South African Decision’ (1985) 102 South Afri-
can Law Journal 379; see also Oelofse AN (1997) 463–464); Ex Parte Sapan Trading (Pty) Ltd 1995 (1) SA 218 (W) (see 
Oelofse AN ‘Developments in the Law of Documentary Letters of Credit’ (1996) 8 South African Mercantile Law Journal 65–
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CC v Nedbank Ltd and Another 1996 (1) SA 812 (A) (discussed by Oelofse AN (1996) 302-305; Oelofse AN (1997) 470-474; 
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4.1 Phillips and another v Standard Bank of South Africa Ltd and others 
The case of Phillips and another v Standard Bank of South Africa Ltd and others447 is the first 
South African case referring to the issue of fraud in a letter of credit transaction. In this case 
the seller allegedly shipped non-conforming goods to the buyer (Phillips). After the buyer 
notified the seller of the non-conformity of goods, the seller agreed to consider the buyer’s 
complaints upon receipt of details as to the defects from the buyer, but was nevertheless not 
prepared to postpone payment. The buyer approached the court to issue an interim interdict 
against Standard Bank in order to prevent the bank from honouring the credit.448 The court 
dismissed the action for an interdict on the following grounds: 
Goldstone referred to the cases of Sztejn449 and United City Merchants450 and stated that the 
dicta correctly reflect South African law.451 He stressed the importance of the independence 
principle and its commercial function in a letter of credit transaction making the credit a sepa-
rate contract independent from the underlying contract, thus giving to the seller, before the 
shipment of goods, the guaranty that he will be paid regardless of any dispute as to his per-
formance of the underlying contract.452 Therefore, the applicant could not go beyond the 
documents and stop the payment because of complaints concerning the quality of the goods or 
other ‘alleged breaches’ of the underlying contract.453 The court came to the conclusion that 
the applicant did not show fraud on the part of the beneficiary and that the facts of this case 
were consistent with an ‘innocent breach of contract’.454 
By stating that a mere breach of contract will not allow the applicant to enjoin the bank from 
paying by way of an interdict,455 the court indirectly acknowledged that the fraud rule can 
apply under South African law. However, as it did not specify the extent to and the circum-
stances under which it would consider the applying the fraud rule456, it did not provide guid-
ance on the prerequisite for applying the fraud rule under South African law.457  
                                                             
447 Phillips and another v Standard Bank of South Africa Ltd and others (1985) (3) SA 301 (W). 
448 See Phillips and another v Standard Bank of South Africa Ltd and others (1985) (3) SA 301 (W) 302 A-D. 
449 Sztejn v Henry Schroder Banking Corporation (1941) 31 NYS 2d 633-634. 
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4.2 Loomcraft Fabrics CC v Nedbank Ltd and Another 
Some guidance as regards the recognition of the fraud rule was provided in Loomcraft Fab-
rics CC v Nedbank Ltd and Another458 when the South African Appellate Division for the first 
time had the opportunity to rule on the principle of autonomy and its possible limits in the 
context of fraud.459 
In this case, Loomcraft (applicant), a South African distribution company, imported goods 
from Prefel (beneficiary), a Portuguese textile manufacturer. Loomcraft asked Nedbank to 
open an irrevocable letter of credit in favour of Prefel. The parties agreed that the letter of 
credit should expire on 18 May 1992 and that the latest date for the shipment of goods was 
8 May 1992. However, the goods arrived later than the applicant had expected and it was fur-
ther dissatisfied with the quality of goods. Therefore, the applicant sought to enjoin Nedbank 
from making a payment on the letter of credit, alleged fraud or more particularly, that the 
beneficiary had fraudulently predated the shipment on the bill of lading.460 
Analogously to the case of Phillips and another v Standard Bank of South Africa Ltd and oth-
ers the court (per Scott, who gave the unanimous judgment of the court) stressed the impor-
tance of the principle of autonomy by referring to classic English cases such as Harbottle, 
Edward Owen Engineering, and Bolivinter Oil SA v Chase Manhatten Bank, Commercial 
Bank of Syria and General Company of Homes Refinery.461 In doing so, the court indicated its 
intention to consider the English case law as an influential guide for the fraud rule in South 
Africa law.462 The English guidelines can safely be seen as authoritative to the position in 
South African law, particularly in respect of issues that have not yet been dealt with by the 
South African courts.463 
Scott held that: 
 The system of irrevocable documentary credit is widely used for international trade, both in 
this country and abroad. Its essential feature is an establishment of contractual obligation on 
the part of the bank to pay the beneficiary under the credit, which is wholly independent of the 
underlying contract. [...] The unique value of a documentary credit is that whatever dispute 
                                                             
458 Loomcraft Fabrics CC v Nedbank Ltd and Another 1996 (1) SA 812 (A). 
459 See van Niekerk JP & Schulze WG (2006) 314. 
460 Loomcraft Fabrics CC v Nedbank Ltd and Another 1996 (1) SA 814 G- 815 E. 
461 See Harbottle (RD) (Mercantile) Ltd v National Westminster Bank Ltd [1978] 1 QB 146; [1977] 2 All ER 862 (CA); Edward 
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may subsequently arise between the issuing bank’s customer and the beneficiary under the 
credit in relation to the performance [...] the bank undertakes to pay the beneficiary, provided 
only that the conditions specified in the credit are met. [...] The liability of the bank to the 
beneficiary to honour the credit arises upon presentment to the bank of the document specified 
in the credit. In the event of the document specified in the credit being so presented the bank 
would only escape liability upon proof of fraud on the part of the beneficiary (italics added, 
amendments made).464 
Subsequently, the court stressed that applicant has to ‘establish clearly’ the beneficiary’s fraud 
and that the burden of proof would be the same as in ordinary civil law cases, which had to be 
‘discharged on a balance of probabilities’ and, as in any other case where fraud was alleged, 
‘fraud would not be inferred lightly’.465 The court indicated that in order for the applicant to 
succeed on the grounds of fraud, he had to prove that, when presenting the bills of lading to 
the bank, the beneficiary knew that they contained false representations of fact upon which 
the bank would rely. A mere error, misunderstanding or oversight, however unreasonable, 
could not amount to fraud.466 On the facts before it, the court ultimately took the view that 
there appeared to be an error rather than fraud.467 
Thus, the court followed the narrow and very strict view as traditionally adopted by English 
courts, for instance in the cases of United City Merchants or Edward Owen Engineering.468 
4.3 Z Z Enterprises v Standard Bank of South Africa Ltd 
The case of Z Z Enterprises v Standard Bank of South Africa Ltd469 did not deal with a letter 
of credit transaction but with a documentary collection. However, the courts referred to 
documentary credits in finding its judgement. 
In its judgment the court pointed out that the South African courts should give effect to the 
commercial purpose of letters of credit. The court stressed the autonomy of an irrevocable 
letter of credit and that the applicant could not go beyond the documents and enjoin the bank 
from paying simply because of complaints concerning the quality of the goods or other al-
leged breaches of contract by the beneficiary. However, the court also indicated that there was 
no reason why, in ‘appropriate circumstances’, the fraud exception should not apply under the 
                                                             
464 Loomcraft Fabrics CC v Nedbank Ltd and Another 1996 (1) SA 815 F - J. 
465 See Loomcraft Fabrics CC v Nedbank Ltd and Another 1996 (1) SA 816 – 817. 
466 See Loomcraft Fabrics CC v Nedbank Ltd and Another 1996 (1) SA 822 G-H. 
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South African law.470 However, for the fraud exception to apply, fraud would have to be 
‘clearly established’.471  
4.4 Union Carriage and Wagon Company Ltd v Nedcor Bank Ltd  
The judgement in the case of Union Carriage and Wagon Company Ltd v Nedcor Bank Ltd472 
in general follows the line of reasoning in the above cases as regards the emphasis on the im-
portance of the principle of autonomy. However, in an obiter dictum the court created a lee-
way to argue in favour of a broader formulation of the fraud rule.473 The court indicated that 
the beneficiary could be guilty of fraud, if the parties of the sale agreement entered into an 
agreement under which the beneficiary undertook not to draw on the letter of credit and had 
the beneficiary done so anyway.474  
This obiter dictum on the one hand supports the view that fraud justifying interference with 
the beneficiary’s payment claim is not limited to the so-called documentary fraud.475 How-
ever, it must also be considered that this approach is contrary to the ‘narrow’ and very strict 
formulation of the fraud rule in the case of United City Merchants, which was apparently 
adopted by the South African Appellate Division in Loomcraft Fabrics v Nedbank.476 
4.5 Basil Read (Pty) Ltd v Nedbank Ltd and Another 
In this recent decision the South Gauteng High Court (per Saldulker J) referred to the case of 
Loomcraft Fabrics and based its judgement on the narrow formulation of the fraud as it 
stated: 
 Where an applicant seeks to interdict the performance of an established contractual obligation 
as the applicant does in casu, it must allege and prove that it has such a right, at least on a 
prima facie basis at the interim relief stage, or at least when seeking final relief. This applicant 
failed to establish on a prima facie basis. The payment of a demand on guaranty in the absence 
of fraud is valid, enforceable and most importantly lawful. The opposing party’s conduct ap-
pears to have been lawful. The applicant has clearly not made out a case of fraud on the part 
of the opposing party on the papers before me (italics added).477 
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4.6 Conclusions on the Position of South Africa Regarding the Fraud Rule 
The above case law shows that the fraud rule has not yet been successfully raised in any South 
African lawsuit. However, courts have not been given the opportunity to properly deal with 
the fraud rule, given only the few cases until today. Naturally, the fraud rule is still developing 
and some say it is far away from being fully developed.478 Nevertheless the fraud rule is 
acknowledged as the case Phillips and another v Standard Bank of South Africa Ltd and oth-
ers479 shows, where Goldstone indicated that the dicta of Sztejn480 and United City Mer-
chants481 correctly reflected the South African law.482 Likewise, the court in Z Z Enterprises v 
Standard Bank of South Africa Ltd483 saw no reason that in ‘appropriate circumstances’, the 
fraud exception should not apply under South African law.484 In Loomcraft Fabrics CC v 
Nedbank Ltd and Another485 the court showed its intention to consider the English case law as 
an influential guide to the development of the law in South Africa486, particularly in respect of 
the fraud rule, an issue that had not been dealt with by the South African courts by then.487 
The courts in South Africa tend to follow the narrow view as traditionally adopted by English 
courts.488 As of today, the fraud rule in South Africa apparently provides for the following: 
(1) As a key condition for the application of the fraud rule, the beneficiary’s fraud has to 
be ‘established clearly’ and a mere error, misunderstanding or oversight, however un-
reasonable, cannot amount to fraud.489 
(2) It is subject to further discussion as to whether the fraud rule is limited to the so-called 
documentary fraud.490 This discussion was triggered by the case of Union Carriage 
and Wagon Company Ltd v Nedcor Bank Ltd491 where the court by way of an obiter 
dictum indicated otherwise.492 However, this obiter dictum is contrary to the ‘narrow’ 
formulation of the fraud rule in the case of United City Merchants, which was adopted 
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by the South African Appellate Division in Loomcraft Fabrics v Nedbank.493 Basil 
Read (Pty) Ltd v Nedbank Ltd and Another seems to have adopted the narrow formula-
tion of the fraud rule as Saldulker J held that ‘[t]he applicant has clearly not made out 
a case of fraud on the part of the opposing party on the papers before me.’ 
5. FRAUD RULE AT INTERNATIONAL LEVEL  
This chapter so far indicated that the fraud rule is applied differently in the jurisdictions of the 
USA, the UK and the RSA. Naturally, this leads to legal uncertainty. To improve this situa-
tion, the ICC494 and the UNCITRAL495 have both been active in dealing with the issue of 
fraud at international level.496 The UNCITRAL Convention has the most comprehensive ap-
proach and the most detailed provisions as regards the fraud rule.497 It identifies in Article 19 
three substantive grounds to invoke the fraud rule giving the issuer, who is acting on good 
faith, the right to withhold payment if:  
 (a) Any document is not genuine or has been falsified; 
 (b) No payment is due on the basis asserted in the demand and the supporting documents; or 
 (c) Judging by the type and purpose of the undertaking, the demand has no conceivable basis. 
As for demands that have ‘no conceivable basis’, Article 19(2) of the UNCITRAL Conven-
tion further elaborates this element as follows: 
 (a) The contingency or risk against which the undertaking was designed to secure the benefici-
ary has undoubtedly not materialized; 
 (b) The undertaking obligation of the principal/applicant has been declared invalid by a court 
or arbitral tribunal; unless the undertaking indicates that such contingency falls within the risk 
to be covered by the undertaking; 
 (c) The underlying obligation has undoubtedly been fulfilled to the satisfaction of the benefici-
ary;  
 (d) Fulfilment of the underlying obligation has clearly been prevented by wilful misconduct of 
the beneficiary; or 
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Chapter 1.3). 
495 See the UNCITRAL-Convention (Chapter II. 1.7). 
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 (e) In the case of a demand under a counter-guarantee, the beneficiary of the counter–
guarantee has made payment in bad faith as guarantor/issuer of the undertaking to which the 
counter-guarantee relates. 
Although the prerequisites are not exhaustive, it is an ‘impressive and encouraging way’ to set 
out the kind of misconduct that may trigger the fraud rule by allowing the issuer to withhold 
payment. The prerequisitions as provided in the UNCITRAL Convention are considered clear 
and narrow in scope and provide an excellent international standard and guidance to courts for 
the application of the fraud rule.498 Although the adoption by a state has the effect of making 
the UNCITRAL Convention law, its dissemination is rather small, as the UN-
CITRAL Convention has only been adopted by a few states yet.499 Hence it does not apply to 
the majority of letter of credit fraud disputes, but merely provides guidance for national 
judgements on whether or not to interfere with the independent character of a letter of credit 
transaction.  
Some commentators find that the provisions of the UNCITRAL Convention are rather vague 
due to the various difficulties of the independent undertaking practice.500 Therefore it is con-
sidered a better policy to leave it to the commercial markets to incorporate existing rules on 
fraud.501 
The UCP 600, which have been adopted worldwide and which are probably the most impor-
tant rules governing the letter of credit, are totally silent with respect to the fraud rule.502 
6. REFLECTIONS ON THE IDEA OF IMPLEMENTING MINIMUM STAN-
DARDS FOR THE APPLICATION OF THE FRAUD RULE INTO THE UCP 
Voices have been raised to implement standard fraud rules into the UCP 600: 
 The best place for the fraud rule to be so formulated is in the terms of the Uniform Customs 
and Practice for Documentary Credits that are incorporated by reference into virtually all cred-
its issued worldwide. The publisher of the UCP, the International Chamber of Commerce, is 
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the most qualified body to prescribe the fraud rule as it has the greatest expertise in letter of 
credit matters.503 
However, as mentioned earlier, the UCP 600 is in fact completely silent on the issue of fraud 
and the fraud rule.504 This results from the fact that the UCP 600 and its predecessors were 
mainly drafted to provide a contractual framework for business relationships between issuers 
and beneficiaries and issuers and correspondent banks.505 As such a framework, the UCP 600 
do not deal with the rights and duties of parties to the underlying contract, which are in gen-
eral a matter of applicable national law.506 Articles 34, 7(c), 8(c) and 12(b) of UCP 600 to 
some extent deal with fraud issues but only with regards to bankers’ responsibilities.507 Arti-
cle 34 UCP 600 states that a ‘bank assumes no liability or responsibility for the form, suffi-
ciency, accuracy, genuineness, falsification or legal effect of any document.’ Hence, it is ob-
served that these general provisions aim to serve as ‘rules of best banking practice and not as 
rules of law’ and the fraud issue is regarded as ‘the province of the applicable law and of the 
courts of the forum’.508 Ultimately it is argued that the drafters of the UCP 500 and the UCP 
600 deliberately decided to leave out the fraud issue.509 
However, the lack of standard rules at international level causes legal uncertainties, which in 
turn can be harmful to the letter of credit as common payment method in international trade. 
These uncertainties are due to the fact that the fraud issue is a very complex problem, which is 
handled differently from jurisdiction to jurisdiction510 as the above comparison of the laws of 
the US, the UK and the RSA has shown.  
The source of the problem to resolve the fraud issue at international level is the tension be-
tween the marketability of letters of credit on the one hand511 and the predictability for the 
business community on the other hand512. Both aspects are very sensitive factors that make it 
difficult to find a compromise by means of minimum standards for the application of the fraud 
rule at international level.  
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Hence, some academics have celebrated the inactive approach of the UCP 600 as a remark-
able success on the ground that any attempt by the ICC to formulate a uniform fraud excep-
tion would automatically interfere with the marketability of credits issued by the jurisdiction’s 
banks.513 Supporters of that view concluded that the lack of a fraud rule in the UCP 600 is the 
intention of the drafters of the UCP 600 that the fraud issue should be dealt with under na-
tional law.514 
Supporters of the contrary opinion argue that it could hardly be denied what Buckley R sug-
gests namely that  
 [t]he difficulty with leaving these issues to national law is that, except in the United States, 
such cases come so rarely before the courts that there are very limited opportunities to develop 
a coherent body of rules.515  
South Africa is a good example for that proposition with only a few cases that merely touched 
the surface of the fraud issue. Therefore, it is argued that the decision of the drafters of the 
UCP not to address the fraud issue ‘reflected either an unwillingness to tackle a difficult but 
necessary issue or an outdated view of the limited scope of the UCP as merely a codification 
of bankers’ practices rather than a dispositive regime of rules.’516 In support of that view Gao 
argues that regardless of the fact that the UCP 600 are technically not law, they are treated as 
quasi-law by bankers and practitioners, because the UCP 600 are a set of acknowledged 
commercial customs, that in fact are incorporated into substantially all cross-border commer-
cial letters of credit transaction.517 He also stresses that a good commercial law is a law that 
best maximises certainty and predictability in trade. Gao further raises doubt that the UCP 600 
meet this benchmark. He indicates that the drafters of the UCP 600 were aware of the fraud 
issue, yet they refused to provide the users of letters of credit with any guidance on how to 
deal with fraud issues they might encounter.518 The lack of guidance would cause a certain 
degree of ‘uncertainty and unpredictability’. What would make things even worse was that it 
was not to be expected in practice that each judge was an expert in the law of letters of credit 
or that good law was made within the short period of time that a case was before a court. To 
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the contrary, Gao assumes that in reality most trial judges have hardly had any experience 
with letters of credit matters.519 
Gao is right in that it is desirable for the drafters of the UCP, who are recognised experts on 
letter of credit, to create at least minimum standards for the issue of fraud.520 Although a de-
tailed set of rules apparently would not be practical, guidance is better than nothing.521 It has 
been claimed by Schmitthoff that it would have been desirable for the 1983 version of the 
UCP 400 to have dealt with the problem of fraud.522 It is indeed unfortunate that the UCP 600 
has again remained silent on the issue of fraud.523 
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CHAPTER FIVE 
FINAL CONCLUSIONS 
 
1. LETTER OF CREDIT BASICS 
1.1 Working System of a Letter of Credit 
A letter of credit is a basically a written instrument under which someone undertakes to pay 
another person under a given contract provided the terms of the credit are met.524 A letter of 
credit consists of at least the following three autonomous contracts:525 the underlying contract 
between the seller and the buyer; the application between the applicant and the issuing bank; 
and the issuing banks undertaking towards the beneficiary to honour the credit upon the pre-
senting of complying documents. In many cases, the beneficiary does not deal directly with 
the issuing bank because another bank, the nominated bank, makes the credit available to the 
beneficiary.526 Sometimes another bank confirms the credit. As a consequence, the benefici-
ary gets an independent payment claim against the confirming bank, which must honour the 
credit on the same conditions as the issuing bank. If any, the advising bank checks the authen-
ticity of the credit as an agent of the issuing bank and notifies the beneficiary, if the credit is 
accurate (e.g., no pages missing; duly signed).527  
1.2 The Parties’ Obligations 
The applicant is obligated to apply for the letter of credit with the issuing bank in due time, to 
lodge security as demanded by the issuing bank and to reimburse and indemnify the issuing 
bank for payments made under the credit.528  
The beneficiary must hand over the goods to the carrier at the stipulated place and, in order to 
be paid, present a complete set of complying documents, e.g. transport documents, commer-
cial invoice, consular or customs invoice, certificate of origin, packing list, certificate of in-
spection, insurance document, bill of lading within the stipulated time frames.529 
The main obligations of the issuing bank are, (i) to establish the letter of credit at the request 
of the applicant, (ii) to make the credit available to the beneficiary, (iii) to examine the pre-
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sented documents, (iv) to either accept or reject the documents, and (v) to honour or dishon-
our the credit or to reimburse the nominated bank that has honoured a complying presenta-
tion.530 These obligations basically also apply for the nominated bank or confirming bank.531 
1.3 Key Principles of Letter of Credit Law 
A letter of credit is characterised by two key principles: the principle of autonomy and the 
principle of strict compliance. 
The autonomy principle provides that the beneficiary has a guarantee for the purchase price 
from a secure source of credit, which is independent of any disputes with the applicant.532 
According to the principle of strict compliance the beneficiary must strictly comply with 
documentary requirements specified in the letter of credit. While the autonomy principle gives 
advantages to the beneficiary (‘pay first, argue later’), the strict compliance doctrine benefits 
the applicant insofar as he will have to reimburse the issuing bank only against the presenting 
of documents that comply with the documents specified in the letter of credit.533 
2. FRAUD RULE 
2.1 The Fraud Rule According to the Laws of the USA 
The fraud rule in the USA is codified in the Revised UCC Article 5534 and provides the fol-
lowing:535  
1. When fraud is involved in a letter of credit transaction payment can be stopped 
either because the issuer dishonours the presentation or by way of a court or-
der, provided that the following four procedural conditions are met: (i) the re-
lief is not prohibited under applicable law; (ii) any adversely affected person 
must be adequately protected against any loss; (iii) all conditions to entitle a 
person to the relief have been met; (iv) the applicant is more likely than not to 
succeed under its claim of forgery or material fraud. 
2. The applicant or any other person who wants to prevent the honouring of the 
credit has established ‘material’ fraud. 
                                                             
530 See Chapter II.2.3. 
531 See Chapter II.2.3.; also see II.2.4 for the obligations of the advising bank. 
532 See Chapter III.1.2. 
533 See Chapter III.1.1. 
534 See Chapter IV.2.3. 
535 See Chapter IV.2.4. 
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3. The demand for payment is not made by an innocent party such as (i) a nomi-
nated person who has given value in good faith without notice of fraud; (ii) a 
confirmer, who made its confirmation in good faith; (iii) a holder in due 
course; or (iv) an assignee of the issuer’s or nominated person’s deferred obli-
gation that was taken for good value and without notice of fraud. 
2.2 The Fraud Rule According to the Laws of the UK 
In the UK the fraud rule is not codified but also acknowledged by the courts. The fraud rule 
generally provides the following:536 
1. The plaintiff must establish the existence of ‘clear’ and ‘obvious’ fraud of 
which the issuer of the credit must be aware, in order to invoke the fraud rule. 
A mere allegation of fraud does not suffice. 
2. The beneficiary must know of the fraud at the time of the presentation, as it 
would otherwise not be a party of the fraud. Hence, the fraud rule applies only 
if the beneficiary had committed the fraud.537 
3. To prove the fraud and the bank’s knowledge thereof, strong corroborative evi-
dence of the allegation is required, usually in the form of contemporary docu-
ments, particularly emanating from the buyer. If the bank on that basis were to 
consider fraud the only realistic inference to draw, then the seller would have 
made out a sufficient case of fraud.538 
2.3 The Fraud Rule According to Laws of the RSA 
The fraud rule under South African law is almost a theoretical concept. As a matter of fact, 
until today South African courts have not applied the fraud rule and it is yet not fully devel-
oped. However, the courts have established to following prerequisites for its application: 
1. As a key condition for the application of the fraud rule the beneficiary’s fraud 
would have to be ‘established clearly’ and a mere error, misunderstanding or 
oversight, however unreasonable, could not amount to fraud. 
2. It is subject to further discussion whether the fraud rule is limited to the so-
called documentary fraud. Whereas the case of Union Carriage and Wagon 
                                                             
536 See Chapter IV.3.1 – IV.3.6. 
537 See the discussion of United City Merchants (Investment) Limited v Royal Bank of Canada under Chapter  IV.3.5. 
538 See Chapter IV.3.7. 
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Company Ltd v Nedcor Bank Ltd via obiter dictum indicated that fraud beyond 
documentary fraud was conceivable, the recent case of Basil Read (Pty) Ltd v 
Nedbank Ltd and Another suggests otherwise, as it adopted the narrow formu-
lation of the fraud rule in the United Merchants case, which was adopted by 
South African courts.539  
2.4 Differences of the Application of the Fraud Rule in the USA, the UK and the RSA 
The main difference between the common law jurisdictions of the USA, the UK and the RSA 
is that the USA is the only country that has codified the fraud rule. The codified fraud rule 
gives practitioners a clearer guidance on how to react in the case of fraud, which in turn pro-
motes a higher level of legal certainty.  
Under English law, the fraud rule applies only if the beneficiary committed the fraud. Ameri-
can law does not state clearly who is to perpetrate fraud for the fraud rule to apply. American 
law seems to focus on the nature of the documents tendered, rather than the identity of the 
fraudulent party.540 The South African position in this regard is unclear. For instance in 
Loomcraft Fabrics v Nedbank541 the court by way of an obiter dictum indicated that the fraud 
rule could apply in the event of a non-documentary fraud. This means that fraud may not nec-
essarily be found in the documents but anywhere in the transaction and that the perpetrator of 
fraud may not only be the beneficiary but any other person involved in the transaction. By 
contrast, in Basil Read (Pty) Ltd v Nedbank Ltd and Another the court applied the classic nar-
row approach of the English courts, which means that the fraud must be found in the docu-
ments presented by the beneficiary.542 However, the court did not indicate who is to perpetrate 
fraud in order for the fraud rule to apply. 
Another difference between American law and English law is that under English law the bank 
must have knowledge of the beneficiary’s fraud.543  
Further, the standard of proof of fraud is much higher under English law than under American 
law, which has a rather ‘flexible’ approach.544 For example, in the American case Harris Cor-
poration v National Iranian Radio and Television the court granted an injunction to prevent 
payment although the court found evidence only indicated that the beneficiary’s demand ‘was 
                                                             
539 See Chapter IV. 4.6. 
540 Kelly-Louw M (2008) 243. 
541 See Chapter IV.4.2. 
542 See Chapter IV.4.5. 
543 Kelly-Louw M (2008) 243. 
544 See Chapter IV.2.2.; also see Kelly-Louw M (2008) 243. 
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made in a situation that was subtly suggestive of fraud’.545 Generally, the US courts grant 
temporary injunctions to prevent payment when fraud is suspected.546 By contrast, under Eng-
lish law a sufficient case of fraud is made out only, in the event that the bank knows of the 
fraud, the fraud is evidenced in form of contemporary documents and the court on this basis 
considers fraud the only realistic inference to draw.547  
A further difference between the fraud rule under American law compared to the laws of the 
UK and the RSA is that under American law, even if the prerequisites of the fraud rule are 
met, the fraud rule still does not apply if this led to a disadvantage of certain ‘innocent per-
sons’, e.g. a confirming bank who made its confirmation in good faith.548 This is because 
American law assumes that victims of fraud are not in as much need of protection as innocent 
parties involved in the transaction.549 
3. PROPOSAL FOR A FRAUD RULE WITHIN THE UCP 
The main differences of the application of the fraud rule in the jurisdictions of the USA, the 
UK and the RSA and the legal uncertainties caused hereby were discussed in detail. It was 
also observed that the ICC by means of the UNCITRAL Convention made huge efforts to 
resolve the fraud problem at an international level.550 However, the problem is that the dis-
semination of the UNCITRAL Convention is rather narrow, because only a few states have 
adopted it. Hence, the fraud rule as set forth herein, does not apply to the majority of letter of 
credit fraud disputes. On the other hand, the UCP 600 virtually apply to all letter of credit 
transactions, but they remain totally silent with regard to the fraud issue.551 This leads to great 
legal uncertainties that interfere with the marketability of the letter of credit as payment 
method in international trade. The problem with leaving the fraud issue to national law is that, 
except in the USA, such cases come so rarely before the courts that there are very limited op-
portunities to develop a coherent body of rules. This is best demonstrated by the fraud rule 
under South African law, which is not fully developed by now, because there have only been 
a few lawsuits dealing with fraud in a letter of credit transaction. Another problem is that 
                                                             
545 Harris Corporation v National Iranian Radio and Television 691 F 2d 1344 (11th Cir 1982) 1356 referred to by Kelly-Louw 
(2008) 244. 
546 For further reference see Garcia RLF (2009) 81. 
547 See the discussion of the case United Trading Corporation SA and Murray Clayton Ltd v Allied Arab Bank Ltd under Chap-
ter IV.3.6. 
548 See Chapter IV.2.3. 
549 See Chapter IV.2.3. 
550 See Chapter IV. 5. 
551 See Chapter IV. 5. 
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judges, who are concerned with cases of fraud in a letter of credit transaction, are often not 
experts in the field of the letter of credit law, unlike the drafters of the UCP.552  
It is therefore desirable that the drafter of the UCP implement minimum standards into the 
UCP specifying when the fraud rule should apply. Not only would this cause a higher level of 
legal certainty, but this could therefore also reduce the total number of lawsuits with regard to 
fraud. A starting point for the development of such minimum standards could be the fraud 
rule according to Article 19 of the UNCITRAL Convention, which the ICC recommends to 
apply due to its clear and narrow scope.553 The UNCITRAL Convention would be an excel-
lent international standard and guidance for the application of the fraud rule.554 The drafters of 
the UCP should therefore consider to implement the three substantive grounds, set out in Arti-
cle 19(1) of the UNCITRAL Convention, to invoke the fraud rule giving the issuer, who is 
acting on good faith, the right to withhold payment if:  
 (a) Any document is not genuine or has been falsified; 
 (b) No payment is due on the basis asserted in the demand and the supporting documents; or 
 (c) Judging by the type and purpose of the undertaking, the demand has no conceivable basis. 
Further and in accordance with Article 19(2) of the UNCITRAL Conventions, the term ‘no 
conceivable basis’, should be defined as follows:  
 (a) The contingency or risk against which the undertaking was designed to secure the benefici-
ary has undoubtedly not materialized; 
 (b) The undertaking obligation of the principal/applicant has been declared invalid by a court 
or arbitral tribunal; unless the undertaking indicates that such contingency falls within the risk 
to be covered by the undertaking; 
 (c) The underlying obligation has undoubtedly been fulfilled to the satisfaction of the benefici-
ary;  
 (d) Fulfilment of the underlying obligation has clearly been prevented by wilful misconduct of 
the beneficiary; or 
                                                             
552 See ChapterIV.6. 
553 See Chapter IV.5. 
554 Gao X & Buckley RP (2003) 333. 
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 (e) In the case of a demand under a counter-guarantee, the beneficiary of the counter–
guarantee has made payment in bad faith as guarantor/issuer of the undertaking to which the 
counter-guarantee relates. 
This narrow scope of the fraud rule would keep interferences with the autonomy principle at 
low level and therefore preserve the important role of the autonomy principle in the letter of 
credit working system. Further, even supporters of the view that the fraud rule should not be 
implemented at an international level, must acknowledge that the national laws would keep a 
significant influence on the decision on whether or not the fraud rule applies in the individual 
case, because the national laws would still set the standards of proof.  
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